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THE 

ARBITRATION ACT, 1940 

(ACT No. X of 1940) 

An Act to consolidate and amend the law relating 

Arbitration. 


,, , Wh< T reas il is expedient to consolidate and amend 

the law relating to arbitration ; 

It is hereby enacted as follows : 

Comment 

1940^ a Th g T and i° f • the P reseat Arbitration Act 1940 (X 

wL^b! 

Indian Arbitration Act, 1899 (IX of 1^9? a’ q S l ° j ajr ' m thc 

* ;, he Code of Civil Procedure/^1908^(V «\2S**Th 

the Arbitration Act of 1899 was limited to the FWd* 0pcratl0n 
and to such other areas as it might be extended 

~ sssss* - S.5 - 

-^e dure . 1908 
brie's tS * ^/d P f art ‘Arbitration 

proc 

Arbitration Acri899 b (52 at &“s'v'ct on thc English 

by the Indian Contract Act the n* -i° ar b*trauon was governed 
Specific Relief Act of 1877.' So G °^ g anT the 

‘he Ind^n Contract Act and the Specific RS?!?! 0 ™ COQ tained in 

"■ D ° C ° atraCt *«* or future ££££» TLSSSt 
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could be specifically enforced. But the party who refused to per¬ 
form was debarred from bringing a suit on the same subject. The 
Arbitration Act was complete in itself and was not affected by the 
rules as to appeals as laid down in the Code of Civil Procedure with 
reference to the proceedings taken under the Second Schedule of 
the Code. (Saya Pye v. U. Kundinya, 76 I. C. 525 ; A. I. R. 1994 
Rang. 47). 

Before the enactment ol the Civil Procedure Code (Act VIII 
of 1859), sections 312 to 327, which contained rules for arbitration 
between the parties in suit, several Regulations were passed in 
Bengal, Bombay and Madras which also made provisions for referr¬ 
ing suits to arbitration. ( Vide Bengal Regulations of 17/2, 1780 
and 1781, Bengal Regulation XVI of 1793, Bengal Regulation XV 
of 1795, Bengal Regulations VI of 1813 and XXXVII of 18i4, 
Bombay Regulation VII of 1827, Madras Regulation V of 1816 
and Madras Regulation VII of 1816). These Regulations remained 
in force until the enactment of the Civil Procedure Code (Act VIII 
ol 1859). The Act was extended to the Presidency-towns in 1862. 
The Bombay Regulations were repealed by Act X of 1861. The 
Madras Regulation VII of 1816 was repealed by Act VII of 
1870. 


In ancient India, decisions by tanchayats were accepted as bind¬ 
ing long before the regular courts were established by the British 
Government. The head of a family, the chief of a community or 
selected inhabitants of a town or village might act as panchayat. In 
ancient Indjarf*there;were three grades of arbitrators, namely,— 

(1 Y^g* ; 

(Zy^Srtni ; and 
.( 3 ) Kula. 

According to Mr. 7 " Colebrooke, these were different degrees of 
panchayat, which was not in the nature of a jury or of a rustic tribun¬ 
al but merely a system of arbitration subordinate to regularly 
constituted tribunals or courts of justice. "In the words of Martin, 
C. /., arbitration was indeed a striking feature of ordinary Indian 
life, and it prevailed in all ranks of life to a much greater extent 
than was the case of England. To refer matters to a panch was one 
of the natural ways of deciding many a dispute in India. It might 
be that in some cases the panch more resembled a judicial court 
because the panch might intervene on the complaint of one party 
and not necessarily on the agreement of both, e.g., in a caste matter. 
But there were many cases where the decision was given by agree¬ 
ment between the parties.” In ancient times, the decisions of the 
panchayat were subject to revision. The decisions of kula or kinsmen. 



INTRODUCTION 


hvP»™ jt F ‘° ie . vis ‘?“ b V the *««'. which again could be revised 

of the court. Further facilities inr "^“ch shall become a decree 

given by Regulations of 1780 and J?!! 'TVk 11 ^ , intendcd to be 
a provision was made that no award nlar!" ,h <- Regulation of 1781, 
be set aside,.except upon lull nrnnf a ^bitrator or aibitrators 
\yitnesses that the^ibnratois had fern “^i® by ? ath o1 lwo cred «ble 
partiality, in the cause in which thev ° f 8 u° SS COIru P lio11 or 

provision which was enact 7 d t o rc Je^^^; ^ lheif aWarQ - This 
aficcted the constitution of th^ irk ♦ - b ia L tl0n more effectual, 
Hindu idea was that it was a lowest board. The original 

against its decsion. But the ReeuL?*’^r’. ^cf. S “ Ch an a P^ cai la Y 
that it was a tribunal of he paS ,mp ° rtea ,he iaea 

absence of misconduct the pa?tTes are T 5 - as 6Uch iu ,he 

the only course left open to a d satisfied b n , d by ltS decisio *- bo 

aw ard on the ground of gross corrn nd, d P > Was to »“pcach an 

was that all respectable tSrsonJ £f- or P ar ^ality. The result 
the panchoyoi '■i fdl k.'toSisu'c ^' 0 “ SC ‘ VC as 

to arbitration but tL'/RcgTlabonra'idc'no 0 '!” 3 ‘° r ' ftr . ccrtain suits 
of optn.cn among the „bC£* 

v^spaLd^heraby' g c U r ‘ a ' i ! ° n ot , 1798 (R«g. XVI of 1793) 

arbitration with the consent of pafue S whf COUr [. l ° rcfcr raa »teis d 

did not exceed Rc onn/ j 1 Pities where the value nf 


was 
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incorporated in Chapter VI of that Code (sections 312 to 327) That 
Code was not applicable .either to the Supreme Court or to 

Tl?UA e T y Sma11 ?\ USC Courts - to non P Reguladon Provinces 

lis Act was repealed and consolidated by Act X of 1877 which 

again, with all its amendments, was replaced by Act XIV of 1882 
lie present Code which is now in force is Act V of 1908 The 

TZTIZITCol '^ WerC incorporated in SchedullH 

, The P resent Arbitration Act of 1940 has 

52 c° n 89 .’ c a h USCS (a) to ( f ) of sub-section (1) of section 

104 and the Second Schedule of Act V of 1908. ' 

relati^r h » C r, A A b K r f tl0n Act, J?' 40 amcnded and consolidated the law 
relating to Arbitration. The Civil Justice Committee in 1925 

189T^s n hi C seH S< i Vera | Chang u es in the aib " ratl °n law. The Act of 

substan , A g V ° D thC thC 5 * En 8 ,i5h laW » t0 which sevcra l 
substannal amendments were effected by an Amending Act of 

1 arliament in 1934 (24 & 25 Geo. V, c. 14). In 1938 the Central 

a H an 0fcC n r , ° n 8 P ccial dut y to gamine the 
ation Th, d Arbitration Bill was the outcome of this examin¬ 
ation. The existing law, the amended English -law and the recom- 

ther and°th ^ Justice were scrutin"ed tog“ 

relatincr d Jn a Bl |I-r SO ? ght con 1 Soiidate and scandardizc the law 
f to arbitration throughout British India in its deiails. 

SOUr £ CS rC . ferred to these Principles of law which 
s suitable to British India. This Bill received the assent 
o! the Governor-General on 11th March, 1940 and is called the 
Arbitration Act, 1940. 

i^n €rpreCation ° f Cons ®l>dating Act.—The Arbitration 
Act, 1 4U is an Act which was passed mainly to consolidate and 

amend the law relating to arbitration. The object of consolidation 
is to collect the statutory law bearing upon a particular subject 
and to bring it down to date, in order that it may form a useful 
uode applicable to the circumstances existing at the time when the 
Consolidating Act is passed. (Administrator-General of Bengal v. Prem 
lA An*n l 22 Cal. 788 : Sanlawant v. Basdev jVand, 125 

. C. 477 ; A. I. R. ]930 All. 225 (F. B) ). It is not required that in 
a consolidating enactment, the enactment, when traced to its source, 
must be construed in accordance with the state of things which 
existed at a prior time when it became law. (22 I. A. 107). The 
proper course is, in the first instance, to examine the language of 
die statute and to ask what is its natural meaning, uninfluenced 
by any consideration derived from the previous state of law, and 
not start with the enquiry how the law stood previously, and then, 
assuming that it was probably intended to leave it unaltered, to see 
if the words of the enactment will bear an interpretation in confor¬ 
mity with this view. 
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In construing an Act of Parliament which is a consolidating 
Act and docs not profess to amend or alter the provisions of the 
Act consolidated prima fade the same effect ought to be given to 
its provisions as was given to those of the Acts for which it was 
substituted. {Mitchell v. Simpson, 25 Q. B. D. 183 : 59 L T O B 
355 : 63 L. T. 405). * ^ 

In construing a consolidating and amending Act as distin¬ 
guished from a codifying Act, the court is entitled to have regard 

Ch ,h 55? r 5 eV n 0 L. T. C 7 t « T&ls /)".” : COOpCT V - Aiams ■ (,894 > 2 

When a clause in an Act which has received a judicial inter- 
rC / e J iat J ed in the $ame terms ’ the Legislature is deemed 

Ch 703 23 LT* ' ntC ,T^ t i 0 ' a ;J Ca ”’ pMl - E *-P a ’ u - 5 L. R. 

G-* ,/.A. I. rT'imo All.«« ,’ f26IC. ; 357)! m “ W ^ 

If there is any doubt as to the proper construction of sections 
Uw whTch it'’ was “ ndou .‘ > '' d . 1 >' Intimate to consider the previous 

co.rZ rn‘940 p 8 c an , d o 5 r ending - ° f sm> 

A. I. 79 M BS^i. 3 J 6 ,t"-: L - R - 47 : 150 *• C - 478 > 

with whose decision the LenbSme m«t L?5 PeUm J urisdict ion 

But when it incorporates T a TcaT Act the 1 ^*° *? fa r mili . ar * 

statute, it cannot be presumed that it intend* , * ° f a fore, g n 
pretation placed upon those terms hv th»» to accept the inter- 
try with which the local Legislature^mav ° Urts of thc loreign coun- 
hfadarajan v. Chandrasekhar , 5 ? 4 C. W. N. 878 be familiar - 

T^e t ]^^°°° 0 ^ e ^* 1 ^° e ” t ®^es 4, which n «>dT I1SOR ^? at u O ® ^ c * s *— 

2 > Sl I ? atc thc kw has been well & l I y • and those which 

and 771 of Volume 31, Halsbury’s ^“nli^nd r ragraphs 770 

in the first instan^V^xam^n^i^^fn^^'''' ‘a® P ro P er “urse is. 
'natural meaning ltan ^whatd* 
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deration to start with enquiry how the law previously stood and 
then, assuming that it was probably intended to leave it unaltered, 
to see if the words of the enactment will bear interpretation in 
conformity with the view. After the language has been^examined 
without presumption, resort may be had to the previous state of 
the law for construction of provisions of doubtful import, or of 
words which have acquired a technical meaning, The same words 
used in different codes may have different meanings, in each 
code according to the intentions of the statutes having regard to the 
mischiefs which they are designed to prevent. 

... “ ;7 ]* If a distinction is to bc'drawn between statutes which 
codiry and those which consolidate the law, it is that in construing 
the latter there is a presumption that the law was not intended to 
be altered, but this presumption must yield to plain words to the 
contrary. \\ here a consolidating statute re-enacts sections that 
Inve come into existence at different previous dates, the statute 
must be construed on the same principles as one which enacts the 
provisions in question for the first time.” 

Interpretation of statutes. —Fiscal enactments must be con¬ 
strued in favour of the subject ( Raih'y Lai Balmukand, In re, A. I. R. 
1931 All. 23). The English jndgments in income-tax cases can be 
utilised as aids in the interpretation of analogous provisions of law 
though not as binding authorities on those matters where the 
language of the English and Indian Acts differs fin the matter of 
Amritsar Produce Exchange, Ltd., A. I. R. 1938 Lah. 44.) In fiscal sta¬ 
tutes doubts should be construed in favour of subject (Behan Lai 
Bhargava v. G.I.T., U. P., A. I. R. 1941 All. 135). Double taxation 
is against the policy of the Tax Act and the same tax should not be 
assessed twice on the same person. [Makund Sarup's Case, A. I. R. 
1928 AH. 81 (F. B.)]. It is elementary that the primary duty ol a 
court is to give effect to the intention of the legislature as expressed 
in the words used by it and no outside consideration can be called 
in aid to find that intention (The New Piecegoods Bazar Co. v. C. I. T. 
A. I. R. 1950 S. C. 165). In construing a Taxing Act, the court 
ought not to strain the language of the Act against the tax-payer 
(C. I. T. Bombay v. Chunni Lai B. Mehta, A. I. R. 1938 P. C. 232). 
All fiscal enactments should be interpreted strictly and the subject is 
not to be taxed unless the language of the statute clearly imposes 
the obligation. It was also held that exemption also must be 
strictly construed and limited to the exemption itself. (Sharfaji Rao 
v. Commissioner of Sales Tax, ]953 S. T. G. 6). 

‘‘The canons of constiuction of statutes do not permit the 
court to take the reasonableness or unreasonableness of the conse¬ 
quence of interpretation as a factor for deciding on the correct 
interpretation. Whether the result is reasonable or not is .in 
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substance a question of expedience and it is not for the court to 
dabble in it. [Per Das Gupta, J. in A jit Kumar v. Surendra Nath . 
-A. I. R. 1953 Cal. 733 (F. B.)J. 

‘ The cardinal rule for the construction of a statute is generally 
said to be that it should be construed according to the intention of 
the legislature that enacts it. The intention of the Legislature is 
legitimately ascertained from what it has chosen to enact, either in 
express words or by reasonable and necessary implication.” (Gout 
■Copal Mukherjee v. Chief Secretary of West Bengal , A. 1. R. 1953 Cal. 
bJ ; 1953 Cr. L J. 310). “The duty of the court is to interpret the 
words that the Legislature hasused. These words may be ambiguous 
but even if they are, the power and the duty of the court to travel 
outside them on a voyage of discovery are strictly limited.” (Per 

.Lord ^rnonds m Major and St. Mellons Rural Distrut Council, v. New 
• Port Corporation [(1951) 2 All. E. R. 839]. 

“The argument based upon the policy underlying a section or 
an Act must be accepted with caution. If the words used in the 
section are clear and unambiguous and they admit of only one 

ro7ve n ?he worcfs^/7 ^ in inter P^ the section 

—a^4 :' n Poppatld ShaA ’ s 

a.ivc v he legisl - 

■title and preamble, whatever their value mieht hr ? 

construction of a statute undouhteHlw u * as . a,ds to the 

design of the legislature and indicatethe^rn r ght J" the lntcnt and 
legislation itself ” maicate the scope and purpose of the 


^ 86L. J U a i ng 8 rri di ° fBlackburD * J- wcre repeated in A* v . 

«very case that y^arenoronlym fookTt the* of construction i n 

^to look at the context, the colWHnu a V orc * s but you are 

relating to suchamatterfcrlnJ ° b j CCt . ° f Such words 
what would appear to be the raeamng according to 

the use of the words under such circumst^mcSs^ l ° b ° COnvc y cd by 


.and 
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becomes necessary to invoke the aid of the dietionaries and though 
they are not authoritative exponents of the meanings of the term 
used by the legislature, yet they form useful guides in cases in which 
popular or current meaning of the expression has to be ascertained. 
There still remains to be seen in which sense the expression was 
used by the legislature (Kapildeoram Baijnath Prasad v. T. K. Das 
A. I. R. 1954 Assam 170 at page 174). 


Same words given in different enactments.— “No doubt 
when we have 10 ascertain what a particular word used in a statute 
means, as also the scope of its content, it would be legitimate to 
examine the sense in which it is used in other enactments.” 
(Chaparala Krishna Brahman v. Cuduru Covarohania, (1954) 25 I. T. R. 
407 ; A. I. R. 1954 Mad. 822). One of the rules of construction is 
that when the legislature uses a term, the Court must construe it in 
the sense in which it is understood in the country, and not else- 

252) rC * ( ' Kal ’ >ani & C °’ V ' C(Tnmissioner °f Sales Tax, A.l.R. 1953 Hyd.. 

Amendments. —The alteration must be deemed to have been- 
made deliberately when an amending Act alters* the language of the 
principal Act. (Z). R. Fraser v. Minister of National Revenue. A. I. R. 
1949 P. C. 120) ; 


Acceptance or rejection of amendment to a Bill in the course of 
parliamentary proceeding does not form part of the legislative his¬ 
tory of a statute. (Aswini Kumar Chose v. Arbinda Bose, A.l.R. 1952 S. 
C. 369; (1953) S.C.R. 1 ; 1952 S.C.A. 683 ; 1952 S.C.J. 568). When 
a subsequent Act amends an earlier one in such a way as to incorp¬ 
orate itself, or a part of itself, into the earlier, then the earlier Act 
must thereafter be read and construed (except where that would 
lead to inconsistency or absurdity) as if the altered words had been 
written into the earlier Act and the old words scored out so that 
thereafter there is no need to refer to the amending Act at all. 

(Shamrao V. Parulekar v. District Magistrate, A. I. R. 1952 S. C. 324 ; 
(1952) S. C. R. 683 ; 53 Cr. L. J. 1503). When an amended Act 
is applied subsequent to the date of the amendment, the various 
unamended provisions of the Act should be read along with the 
amended provisions. (Shri Ram Narain v. Simla Banking S’ Industrial 
Co. Ltd., A. 1. R. 1956 S. C. 614). 


Marginal notes —Marginal notes in a statute cannot be 
referred to for the purpose of construing the statute (C. /. T. v. 
Ahmedbhai Umarbhai & Co. [1950] 18 I. T. R 472 (S. C.) ; 52 Bom. 
L. R. 719 ; A. I. R. 1950 S. G. 134). t 

Marginal note cannot control the meaning of the body of thfr 
section if the language employed therein is clear and unambiguous- 
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(Jfalinakhya By sack v. Shyam Sunder Haidar, A. I. R. 1953 S C 14ft 
(1953) S. G. R. 533 ; 1953 S. C. A. 191 ; 1953 S. C. J. 201). ’ 


The marginal note to an Article furnishes some clue as to the 
meaning and purpose of the Article. ( Per majority i 
Co. Ltd. v. State of Bihar, A. I. R. 1955 S. C. 661 ; 

603-1955 S. C. J. 672 ; 1955 S. T. G. 446). 


n Bengal Immunity 
(1955) 2 S. G. R. 


Exceptions or Provisos.— It was pointed out by Lust T. in 
the case of Mullins v. Treasurer of Surray, (1880) 5 Q. B, D. 173 : 


The natural presumption is that but for the proviso the 
enacting part oi the section, though framed as provisos to preceding 
sections / may contain matter which in substance is a fresh enactmenf 
Which adds to. and not merely qualifies, what has gone befme“ ’ 


A proviso does not control the substantive 
Derby Union v. Metropolitan Life Society, 1897 A. C. 
v. Murlidhar Mathurawalla Assn., 1948 I T. R 14*6 
Bom. 403). 


enactment. (West 
647 and C. /, T. 
J A. I. R. 1948 


a. Ar > . ex «P tion L or proviso can only be engrafted for the nuroose 
of excluding from the substantive part of the section rert*!™ 

which but for the proviso would be within it (fidrlm lT 'l j 
P'Maka v. Stale of Bombay, A. I. R. 1955 SC. 123 ( Vc f 

R. 613 ; 1955 S. C. A.1 ; 1855 C, L. J. 215 ; (iff) 5 1* m! £ 


765 ; $55) tsT L R - 1955 S - c - 

Schedules.—Schedule is as much a part of the • 

a. much an enactment as any other part. U1871) 3 |x ^229] " 

(La, lBTalTrA^ h Zal\tA M t V SOM ^ 

held, however, not to control nr * fhey have been 

though they certainly afford onirf an S Ua 8 e a section, 

lify the meL?ng o?,L nmvi s 8 i„„ ^ C 'n n lS .u COn5truc ^ on , ™ ™»p- 

Kumar Liladharv. PusplBax A 1 R^ltm’* are a ** achcd - Uadhov 

Union National Insurant Co y ?°7 1 ' 29 “ d Sottish 

152). 0,v * “oshan Johan, A. I. R. 1945 Qudli 

Of thetcill.n ^ut i, n cI 0 nn \r C c^ai d l 0 " n0t “$ a V St full content 
Math Mehrav. State ofAi P mer A i** \$S*£ d A* ambit ‘ (Shambhu 
R. 199). V AjmeT ' A * L R * «55 S. G. 404 ; (1956) S. C. 
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Meaning o£ the Language.—Hardship or inconvenience 
cannot alter the meaning ot the -language employed by the Legisla¬ 
ture it such meaning is clear on the face of the statute or the rules. 
(Commissioner of Agricultural Income-Tax, West Bengal v. Keshcb Chandra 
Mandal , A I. R. 1950 S. C. 265-1950 S. C. |J. 364 ; 1950 S. C. R. 
435 ; (1950) 18 I. T. K. 569). 

If the language of an Article of the constitution is plain and 
unambiguous and admits of only one meaning, then the Court shah 
adopt that meaning irrespective of the inconvenience that such a 
construction may produce. (State of Punjab v. Ajaib Singh, A. I. R. 
1953 S. C. 10 ; (1953) S. C. R. 254). 


Recourse to the rules o! construction is necessary only when a 
statute is capable of two interpretations, but where the language is 
clear and the meaning plain, effect must be given to it. (Thakur 
Amar Sin°hji v. State of Rajasthan, A. I. R. 1955 S. C. 504 ; (1955) 2. 
S. C. K. 303). 

Title.—Title of a Chapter cannot be used to restrict the plain 
terms of an enactment. (C. /. T ., Bombay v. Ahmedbhai Umarbhai & 
Co., A. I. R. 1950 S. C. 134). Title of a statute forms part of an 
enactment and can be used for ascertaining its general scope but it 
cannot override the clear meaning of the enactment. (Aswini Kumar 

Chose v. Arabinda Bose, A. I. R. 1952 S. C. 369 ; (1953) S. C. R. 1). 


Debates and Speeches.—It is not proper to take into 
consideration the individual opinion of members of Parliament 
or convention to construe the meaning of the particular clause- 
But when a question is raised whether a certain phrase or expres 
sion was up for consideration at all or not, a reference to the deb 
ates may be permitted. (A. K. Copalan v. State of Madras. A. I. R 
1950 S. C. 27 ; 51 Cr. L. J. 1383 ; 1950 S. C. R. 88 ; (19o0) 2 M 
L. J. 42). 


A speech made in the course of the debate on a Bill can at 
best be indicative of the subjective intent ol the speaker ~ut i 
cannot reflect the inarticulate mental processes lying behin c 
majority vote which carried the Bill. (A. K. Copalan v. Stale oj 
Madras, ibid). 


The speeches made by the members of the Constituent Assem¬ 
bly in the course of debates on the draft Constitution_oi lncm 
cannot be used (or interpreting the Constitution. (St&ofT fav 
Cochin v. Bombay Company Ltd., A. I. R 1952 S. C. 3^6 ; ( 9o2) 
S. C. R. llK). Speeches made by the members of the House 
Parliament in the course of debate are not admissible as extnn 
aids to the interpretation of statutory provisions p A .T 

Chose v. Arabinda Bose, A. I. R. 1952 S. C. 369 ; (19o3) S. • • • 
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Legislative Proceedings.— Cannot be referred to for the 
purpose of construing an Act or its provisions but they are relevant 
for the proper understanding of the circumstances under which it 
was passed and the reasons which necessitated.it. (Per Fazl Ali, J. 
in Charanjit Lai Chowdhury v. The Union of India, A. I. R. 1951 S. C. 
41 ; 1951 S. C. J. 29). 


Statement of Objects and Reasons.— The Statement of 
objects and reasons appended to the Bill are not admissible as aids 
to the construction of a statute. (Aswini Kumar Ghost v. Arabinda 
Bose, A. I. R. 1952 S. C. 369 ; (1953) S. C. R. 1. ; 1952 S. C. A. 
683). The statement of objects and reasons can be referred to for the 
limited purpose of ascertaining the conditions prevailing at the time 
which actuated the sponsor of the Bill to introduce the same and 
the extent and urgency of the evil which he sought to remedy. 
(M. h. Ranganathan v. Government of Madras, A. I. R. 1955 S. G. 
604 ; (1955) 2 S. C. R. 374 ; 1955 S. C. J. 515). 

Preamble.—The preamble of a statute is a good means of 
finding out its meaning. (A. Thangal Kunju Mudaliar v. M. Venkata - 
<halam Potti, A. I. R. 1956 S. C. 246 ; (19o5) 2 S. C. R. 1196 ; 1956 
S. G. J. 323). 


The Consolidating and Amending Act, according to the 
preamble, forms a code complete in itself and exhaustive of the 
matters dealt with therein. (Ravulu Subba Raov.C . I. T., Bombay 
A. 1. R. 1956 S. C. 604 ; (1956) S. C. R. 577). 

The title and preamble throw light on the intention and des- 
;gn of the legislature and indicate the scope and purpose of the 
kgislation^elf ^°^ lalSh f v * of ^fras, A. I. R. 1953 S. 
, (1953) b. C. R. 677 ; 54 Cr. L. J. 1105 ; 1953 S. T. C. 188). 

Punctuation.— Punctuation cannot be allowed to control the 

A l “rt9M g S°O a 3«9T( 1953^^% “ ** 

can rca- 

existing law which is inconsistent*with 8 thJ d n any relevant 

*•«. *• v MroMi 

>co-extensive with tblfopera^i^part of the^^”^ and alwa y s be 
of cutting down the cleTr terSs of !?® SeCt,on if k has thc effect 
Jndxa v. Shrinbai A. Irani, A. I. R 1954 c n C "^ trne / nt - (Dominion of 
206 ; 1954 S. C. J. 813)! 4 S * G * 596 » (1955) 1 b. C. R. 
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VV° r ds. It is the duty of the court6 to give effect to the mean¬ 
ing of an Act when the [meaning can be fairly gathered from the 
words used. (Shamrao V. Parulekar v. District Magistrate, Thana, 
A. I. R. 19o2 S. C. 324 ; (1952) S. C. R. 683;. 


The Legislature does not intend to make a substantial altera¬ 
tion m the law beyond what it explicitly declares either in express 
words or b y clear iinplication. (M. K . Ranganathan v. Government of 
Madras, A. I. R. 19oo S. C. 604 ; (1955) 2 S. C. R. 374). 

It is not the duty of the Court to stretch the words used by 
the Legislature to fill in gaps or omissions in the provisions of an 

^ mt ‘ ^ xra Devi v. District Board, Shahjahanpur, A. I. R. 
1952 S. C. 362 ; 1952 S. C. J. 533 ; 1952 A. L. J. 717). 


The same word appearing in the same section of the same set 
of rules must be given the same meaning unless there is anything 
to indicate the contrary. K. Jf. Guruswarny v. State of Mysore A. 1. 
R 1954 S. C 592 ; (1955; 1 S. C. R. 305 ; I. L. R. 1955 My^. 279;. 
Words should be read in their ordinary, natural and grammatical 
meaning. Words in a constitutional enactment conferring legisative 
powers should, however, be construed most liberally anil in their 
widest amplitude. ( jWavin Chandra Mafatlal v. C. I. T.. Bombay City, 
A. I. R. 1955 S. C. 58 ; (1955) 1 S. C. R. 829 ; 26 I. T. R. 758). 


When two words of different import are used in a statute in 
two consecutive provisions, it cannot be maintained that they are 
used in the same sense. Alember, Board of Revenue v. Arthur Paul 
Bent hall, A. I. R. 1956 S. C. 35 ; (1955) 2 S. C. R. 842). 


Words of a general nature following specific and particular 
words should be construed as limited to things which are of the 
same nature as those specified and not its reverse, that specific 
words which precede are controlled by the general words which 
follow. ( Thakur Amar Singhji v. State of Rajasthan, A. I. R. 195a 
S. C. 504 ; (1955) 2 S. C. R. 303). 


Spirit of law. —Recourse cannot be had to the spirit of the 
constitution when its provisions are explicit in respect of a certain 
right or matter. State of Bihar v. Sir Kameshwar Singh, A. I. R. 1952 
S. C. 252 ; 1952 S. C. R. 889 ; 1953 S. C. A. -53 and Raja Surtya Pal 
Singh v. State ofU. P. (1952) S. G. R. 1056). 

Court should gather the spirit of the constitution from the 
language of the constitution. ( Keshavan Madhaoa Menon v. The State 
of Bombay, A. I. R. 1951 S. C. 128 ; 1951 A. L. J.-23 ; (1951) 1 M. 
L. J. 370 ; I. L. R. (1951) Hyd. 294). 

The spirit of law cannot be given effect to in opposition to the 
plain language of the sections of the Act. ( Rananjaja Singh v_ 
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Baijnath Singh, 1954 A. L. J. 759 (S. G.) ; A. T. R. 1954 S. G. 749 ; 
<1952) 2 M. L. J. 714 ; (1955) 1 S. G. R. 671). 

Delegation.— No judicial tribunal can delegate its functions 
unless it is enabled to do so expressly or by necessary implication. 
< Pradyat Kumar Bose v The Hon'blc Chief Justice of Calcutta High Court 
1956 S. G. 285). 

Mandatory and directory provisions. —It is one of the 
rules of construction that a provision of a statute is not mandatory 
unless non-compliance with it is made penal. ( Jagan Nath v.Jaswant 
Singh , A. I. R. 1954 S. G. 210 ; (1954) 1 M. L. J. 480). An enact¬ 
ment mandatory in form might in substance be directory, and the 
use of the word “shall” does not conclude the matter. ( Hari Vishnu 
Kamath v. Ahmad Ishaque, A. I. R. 1955 S. G. 233 (1955) 1 S. C. R. 
1104 ; 1955 Nag. L. J. 1). Mandatory provisions must be strictly 
observed while it is sufficient if the directory provision is substanti¬ 
ally complied with. ( ibid ). It is the substance that counts and 
must take precedence over mere form. Some rules are vital, while 
others are merely directory and a breach of them can be overlooked 
provided there is substantial compliance with the rules read as a* 
Mrhole and no prejudice ensues. (Pratap Singh v. Shri Krishna Gupta, 

: (1955) 2 S - C - R - 1029 : 1956 s - °J- 

-strictty^^stnTTinTvour'of the'subject The"* £ 

concerned so much with what might possibly have been intended as 
Avith what has been actually said in and by the language employed 

Z a ' 53 Cr 952 L. S T. 1 (1952 > 

broad 6 d e rh OU i t ShaU in c tcr P rct words of ambiguous meaSingl^a 

»»." £ rjv 

which exempts the subject from penalty rather then ♦»! construc ;tion 

taTriii g zTt' d ia ? he 

s h ( c: 237 T r mi .' t . V R A. Trim! 

Legislative intention.— The language used bv i • , 

in an enactment is the true depository of Vhe i? y - ,?• lcglslature 
(Darshan Singh v. State of Punjab, A. I R 1953 « 8 o o« ve 1Dtcnt * 

S. C. R. 319). To ascertain the legislative intent ^ 8 u J (1953 > 
<nt parts of an Act should be taken together 
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or sentence should be considered in the light of the general purpose- 
and object of the Act itself. ( Poppatlal Shah v. State of Madras, A. 
I. R. 1953 S. C. 274 ; 1953 S. T. C. 188). When the Legislature 
does not intervene in the int< rpretation of any section put by the 
High Court, it is legitimate to infer that the view expressed by^the 
court is in accord with the intention of the Legislature. ( Ram 

Randan Prasad Karajan Singh v. Kapildco Ramjee, A. I. R. 1951 S. C. 
155 ; 1951 S. C. J. 199 ; 30 Pat. 310). The primary duty of a court 
is to give effect to the intention of the legislatures expressed in 
the words used by it and no outside consideration should be called 
in aid to find that intention. ( The Kew Piecegoods Bazar Co., Ltd 
v. C. 1. T., Bombay, A. I. R. 1950 S. C. 165 ; (1950) 18 I. T. R. 
516;. 

General and special law. —When there is a general law 
and a special law dealing with a particular matter, the special 
excludes the general. ( Kedar Lai Seal v. Hari Lai Seal, A. I. R. 1952 
S. C. 47 ; (1952) S. C- R. 179 ; (1952) 1 M. L. J. 431). The general 
rule and the special rule should relate to the same subject. ( Bengal 
Immunity Co. Ltd. v. State of Bihar, A. 1. R. 1955 S. C- 661 ; (1955) 2 
S. C. R. 603 ; 1950 S. C. J. 672 ; 1955 S. T. C 446). 

Repeal of statute.— If a later statute again describes an 
offence created by a previous one and imposes a different punish¬ 
ment or varies the procedure, the earlier statute is repealed by the 
later statute. (^anerMat Amaidas v. Slate of Bombay, A. I. R. 1954 
S. C. 752 ; (1955) 1 S. C. R. 799 ; 1954 Cr. L. J. 1822 ; 1*55 A. W. 

R. (Supp.) 1). When a statute is repealed or comes to an automatic 
end by efilux of time, no prosecution for acts done during the conti¬ 
nuance of the repealed or expired Act can be commenced after 
the date of its repeal or expiry. This rule is modified by section 6 
of the General Clauses Act in the case of repeal of statutes but the 
said section does not apply to an expired Act. ( State of Uttar 
Pradesh v. Seth Jagarnander Das, A. I. R. 1954 S. C. 683 ; 1954 Cr. 
L. J. 1736 ; 1955 S. C. A. 5b9). When a statute is repealed ana 
re-enacted and words in the repealed statute arc reproduced in the 
new statute, they should be interpreted in the same sense as has 
been under the repealed Act. (Per Yenkatarama Ayyar, J., in 
Bengal Immunity Co. Ltd. v. State of Bihar, A. I. R- 1955 S. C. 661 ; 

1955 S. C. J. 672). 

Rules.—Rules framed under the Act and brought into force 
simultaneously must be read as a part of the Act. (State of Bombay 
v. The United Motors (India) Ltd. A. I. R^ 1953 S. C. 252 ; \9d3 

S. T. C. 133 ; 55 B. L. R. 1069). Some rules may be vital while 
others only directory. (Pralap Singh v. Shri Krishna Gupta, A. I- R» 

1956 S. C. 140). 
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the Supreme Court of India that an arbitration agreement in writing- 
nee d not be signed by the partie s, aodlTii'enhiigh if th* ar e 

re duced tp ^ w ntmg.and-the-agxeement is est ablished. ( Jugal Kishore 

Itamcshwardas V. Mrs. uoolbai Hormusji, A. I. R. 1955 S C 319 • 

0955 ) 2 S. R. Afi). A iC - ,y55 G - 312 * 
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Who may refer matters to arbitration—It is an eleme n- 
tary r ule that as submissio n to arb itration is a c ontract, the DarTies 

bn C t r « C h^vT 3t r ^-°^ Y —V* gg^Lje^iap^; to contract 
bu r - a -°- have such power m rel ation t o the subiecj>matter 

of he subrrnssum as witt enabfeUlsiiiJSL^^ order 

which couI^beJegaJly_and properly laid upon them fcEiTaward 
In other words, capa g jty_jo_ mak e subm is sion j s co-ex^enswe whh 

Gh ° Sh V ’ C ° pal Chand ™TZ&T. C 

*** • * W ' N * 948 >‘ £very person capable r>f entering intn a 

capacityj? 1 in his 

a r f fer «° arbitration 

suchi rcfcrfncefi f in bth~espe«s \ahH !J! “ 

a- ss^gs,y^- »». 

^^^biUatj oir^ctandis^li^ "^^-^^^^^- a K^e^^kTthe - 
le . Refer f nce to arbitration by a n atural r 

92 . * v. Data Ram, 26 Bom 298^* R * 1931 Pat * 

^mat'on ar e maj ora^dm^r parties to J. h «L 

si^sffifas^SS^SSSfS; 

Act. 1 956*provid cs*as SeCti ° n 389 °f the Companies 

«389 —* - 

rx?" "r“ b .o 

“ m P“y or person^ "*”» ( * he ° r f 

■ . *U .>j 

L^ r ' > 
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“(2) A company which is a party to an arbitration may 
delegate to the arbitrator power to settle any terms or to determine 
any matter, capable of being lawfully settled or determined by the 
company itself, or by its Board of. directors, managing directors 
managing agents, secretaries and treasurers, or manager. 

“(3) The provisions of the Arbitration Act, 1940 (X of 1940), 
shall apply to all arbitrations in pursuance of this Act to which a 
company is a party.” 

Reference under Religious Endowment Act. —Section 16- 
of the Religious Endowment Act, 1863 enacts : "In any suit or 
proceeding instituted under this Act it shall be lawful for the Court 
before which such suit or proceeding is pending to order any matter % 
in difference in such suit to be referred for decision to one or more 
arbitrators. {Whenever arny such order shall be made, the provisions 
of Chapter IV of the Arbitration Act, 1940, shall, in all respects, 
apply to such order and arbitration, in the same manner as it such 
order had been on the application of the parties under.section 21 of 
the said Act.” 

Section 17 of the Religious Endowment Act provides : 

“Nothing in the last preceding section shall prevent the parties 
from applying to the court or this court for making the award of 
reference under section 21 of the Arbitration Act of 1940.” 


Under section 16 of the Act of 1863, a court may refer any 
natter in difference in the suit for decision by an arbitrator but it 
is not open to the Court to refer the whole suit. (A aredla Vijaya v. 
Sita Ramiya , 26 Mad. 361). 



Reference toy trustees.— Power is given to a T ™. A ct 

ubmit to arbitration by section 43 («) of the Indian Trusts Act 
vhich provides that two or more trustees acting together may, 
tod as they thinkV compromise, compound, ab f n d°“/ subm, ‘. 
arbitration or otherwise settle any debt, account, claim or thing 

vhatever relating to the trust. 


The powers conferred by section 43 of the Trusts Act on two 
>r more trustees acting together .nay be exercised by ai sole acbn£ 
rustce when, by the instrument of trust, »f any, a sole trustee s 

£~sa a a- r j&ss. 

herein contained. * irnC , T v 

* K. UNIVE rsity 
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Arbitration by lunatic.— A penon of unsound mind is 

incapable of entering into a contrac t. . Section 0 2 of the Indian 

Contract Act has defaned •so und mind* f or the purpose of contract¬ 
ing thus: — ■ H 


“A person is said to be of s ound m ind for the purpoie of 
making a contrac t if, at the time makes it. he Is cap ^hle 

understanding it atad of foinnDg a rational judgment as to its 
ctiect upon Tus interest. ----— 6 -»- 


“A person who is usually of ynsounri rr^ipd but occasion? 
sou nd min d, may ma ke a contract 'when he is of sound m ind^ 




UMound min’d 0 h ° ’? U5 - U , allY ° f sou Pd jmind but occasionally of 
S . mmd “ayuotmakc a contract when he is of uns ound 

power* !o"r”er the V CCORDi “ d a E cnt nf a rany has 

, MM*d£im‘<5\aok ^bffThi~^ s V^^71“-‘^ L ' y - aU ' llor i 2e sl b V 

y ir > v - 

or implied. There kfrn fj^T . *? ™^- a , sub ™ i ssion may .he express 

aho uld~T5e~5 w^j tiggr— th ^ agenPsauTho rity 

J>an, A. I. R. 1927 Mad. b52 ; SO^lad^^e^ Tn'?! v - ^arup- 
swami Sastri, said : * • 105 I. G. 5 f Kumara- 

behalf pf hia clicnTmrS^ ^^ a< teassi ons in cou rt on 

the 

• ‘^missions on questions of law will not bind the client, 
or compromise, "or'refrr t° _confe^sj^dgment wither,,.. 
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“(3J A counsel cannot without express authority agree to 
compromise or refer to arbitration matters unco nnected with, the 
subject- matter of the sui t in which he is instruc ted. 

*\4) Where in the course of a^uit, a counsel makes an admis¬ 
sion as to a collateral matter or gives up a doubtful claim which is 
not a subject-matter of the suit, there is a presumption that the 
counsel acts under instructions if the admission or the giving up 
of the doubtful claim is for the benefirof the client. 

“(5) It is a question of fact in each case whether the counsel 
acts under instructions when he compromises or refers to arbitra¬ 
tion matters not involved in the suit and the Court, on consideration 
of the probabilities and the circumstances of the case, can find 
that the counsel acted o n jnstmctions even though there is no 
direct evidence on the point. 


“(6) counsel has no power to make an admission in or 
compromise or refer to arbitration a suit if he is instructed not to 
do so, without express authority from his client.” 

According to Mr. Sarkar, however large the powers of the 
lawyer engaged in the case may be, such powers are confined to 
the conduct of the proceedings in the tribunal before whom he has 
been authorised to appear. He has no power to refer to arbitra¬ 
tion, which means sending the matter to another tribunal for dispos¬ 
al. (Sarkar, The Law of Arbitration, p. 46). 

An attorney or a solicitor engaged in a case has no implied 
authority to refer the dispute to arbitration unless he is specially 
authorised for that purpose. ( Rajendra v. Parma, A. I. R. 1932 Cal. 
343 ; 136 I. C. 381). 

A pleader has no authority to apply for making a reference to 
arbitration unless his yakalalnam a is so worded as to give him the 
a uthority specially . "A pleader' expressly authorise^ to refer to 
arbitration cftnnot_del egate his power to ref er to arb itration to 
another pleader witho ut exp ress authorisation t o ^ that effect. 

(Aziz Din v. Mop Ram, A. I. Ri re25~LatT. 563TJ 96 I. C. 277). 
Where powers of attorney authorising pleader to refer suit for 
arbitration'nas already been given, further consent before actual 
reference is not necessary. ( Hari Shankar v. Amraoti, A. I. R. 1944 
Lah. 280). Absence of a party^s signature on^ the application for 
reference does not invalidate the awafd'j^here the pleader who 
was conducting~the case on his behalf and who had been specially 
authorised in the vakalatnama to refer the suit—to arbitration, had 
actually affixed his signature to the application and the party had 
appeared before the arbitrator during the proceedings. (Guran Ditta 
v. Pokhar Ram, A. I. R. 1927 Lah. 362 ;n04 I. C. 202). 



I 




. 1CS to , e co ° traci < apd . uke other written submissions to 
a£biiraUon, must be construed according to its language and in the 
light of the circumstances in which it is made. If the dispute is as 
to whether the contract which contains the clause has ever been 
entered into at all, that issue cannot go to arbitration under the 
clause, for the party who denies that he has ever entered into the 
contract is thereby denying that he has ever joined in the submis- 
sion. Similarly lfpne party to th e alleged contract is contendin g 
that _i U§ initio (because, for example, the making of such a 

contract is illegal), the arbitr ation clause cannot operate lor on this 
clause itself is also voi d. ^ . -- 

If, however, the parties are at one in asserting that they 
entered into a binding contract, but a difference has arisen between 
them as to whether there has been a breach by one side or the other 
<>r as to whether circumstances have arisen which have discharged 

K in r K b ° th P ^ rt J CS fr ° m furthcr performance, such differences 

5 Cgarde ? a l d,fference s which have arisen in respect of or 
with regard to or under the contract, and an arbitration claufe which 

uses, or similar expressions, should be construed accordingly.*’ 

m h^ hC Su P rcmc Court of India has also held that if a party has 
A ^^I CC « Urse to the contra ct which contains the arbitration 

aoEgSVtfS sS” virf-s 

A. I, R. 1951 S. C. 9 ; (1950) SC R ^799 ^ Sagamull 

22JSS “ Z ‘.T.IX WAS 

dispu.I h ari«^upd'°r n ortuTnr < !h' S “P'rationuntil a 

‘-on s 

(Stall of Bombay v. Adamjit, A. I. R 1951 ° f (he ^contract. 

bound ,o have recourse to a rb U r a^on Th BUt ' h ' 

^aispute directly and agreenm tn v lo °* T he V ma y settle the 
thatpurp^e. Vhey »*it»tion clause for 

complete supersession of the original contra ^l A * a £ rec “ ent in 
the contract and the arbitration ~i ai> . ntract . and thereby abrogate 

LqI ^ A. "“3 ^ us 6 e 42 r ,ained in “• 

^^yArbitrator named or not - Tr 

Arbitrator should be named in the ae ~,“ , nc ? esjar y that an 

in tne agreement. An* agreement is 
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not ambiguous merely because the jarbitrators are not specially 
named in it. ( Tara Chand v. Faras\Ram t A. I. R. 1930 Sind 202). 

Distinction between an arbitrator and a referee.—Am 

agreement that parties will abide by the statement of a witness who 
has been designated as a referee, is enforceable in law ; and as 
pointed out by the Court in the case Suroj Narnia v. Beni Madho,. 
A. I. R. 1937 All. 701 : 171 I. C. 697, there is nothing in law to 
prevent the parties to a suit from agreeing, apart from the Oaths 
Act, to abide by the statement of a third party. 

The question arises whether such an agreement amounts to— 

(!) a reference under the Oaths Act; 

(2) a reference to arbitration ; 

(3) a mutual admission of the parties creating an estoppel >. 

or 

(4) if carried out, an adjustment of the claim. 

These points have been elaborately dealt with in the Special 
Bench decision of the Allahabad High Couit in the case AkbarC 
Begum v. Rahmat Hussain, A. I. R. 1933 All. 861 at p. 879 ; 56 AH- 
39 ; 1933 A. L. J. 1127 ; 146 I. C. 84. In this case Sulaiman, C. 
observed : 

‘•I hold that an agreement to abide by the statement of 
particular witness is in substance not a reference to arbitration. 
The essence of arbitration is that the arbitrator decides the case and 
his award is in the nature of a judgment which is later on incorpo¬ 
rated in a decree of the court. The arbitrator can either proceed 
on the basis of his own knowledge or make enquiries and take 
evidence and then give his decision on such evidence. But where 
parties agree to abide by the statement of a third person or a referee, 
the referee makes a statement according to his knowledge or belief 
and the Court then derides the case and pronounces its judgment on- 
the basis of such a statement and passes a decree thereon. The 
referee is not authorised to make enquiries and to take evidence 
and then to announce his decision on the basis of such evidence.- 
He is called upon to make statement according to his knowledge or 
belief. In the case of an arbitration, as the arbitrator’s award is an 
expression of an opinion and his procedure resembles that of a 
court, a party is entitled to file objections and challenge the validity 
of the award. The making of a statement by a referee or a thi r d 
person has no resemblance to a proceeding conducted by him as 
if he were a court of law, and accordingly there can be no proce¬ 
dure for filing objections as to its validity.” {vide also Lakshmi Narairt- 
v. Ram Babu A. I. R. 1953 All. 9 at p. 13). 
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i In thc case Suraj Narain Beni \Madhab, A. I. R. 1937 All. 

/01 ; 1937 A. L. J. 106b, the parties to a suit appointed a person as 
a reteree with respect to their dispute and agreed to abide by the 
.statement of such person made in Court after making necessary 
inquiry and the referee was authorized to take oral evidence and to 
inspect documents filed in Court. On such inquiry, the referee 
Tii l * stat ement * n Court, but unlike the arbitrator on oath. The 
Allahabad High Court held that the referee was not an arbitrator 
and observed : 

n •• 1S ar ? u ? d by thc learned counsel lor the applicant that B. 
tfry Behan Lai was authorised to perform acts of a iudicial 
character, he was not a referee but an arbitrator, and this conten- 
ntm derives some support from certain dicta of the Chief Justice 

?93 0 3 An r0 861 Pag On'fh “Vv!’' B ‘ gam V ' Rahmat ’ A ! - R- 

n ji? 6 * ° n the other hand * the Parties to the present suit 

teJed to I 1 * re /" e< ; t0 b ! c ? arainc ? ° n oath » and no oath^s adminis- 
diffirnl? t D arbltrator ^ ho “ merely to file his award. It is perhaps 
naffo l f Say cxactly what hU proceeding was; it apparentfv 
partook of various elements. We think that it is obvious, however 

that it was never the intention of the parties that there should be * 

reference .to arbitration ; their intention was thaMheir nominee 

shouid make an enquiry and that they would be bound by whatever 
-statement he might make in court . 99 ^ atever 

A. I.’R? ras cal 239) ““ arb,trator - («■*-*» v.VnJ. 

.parties D ,o^a Zt M L R ' 1927 A11 ‘ 6 >*. the 

which certain pleaders of the Court whose aCCept statem ent about 

would make without taking t ? a ” cs wcre mentioned, 

all the points in dispute fna ^e ^alsl to^'" w "'’to decide 
of cost on the statement of the pa rt ?es Th P n' of ,hc question 

case to the pleaders Thrv ciTf par V es * Thc Court referred the 
that they themselve^ hjd regarded stat ' ment which showed 

Orators, for they said that £I d a functions as those of arbi- 

<iecided separately and the hahit k • pute °f i ea ch party ;was to be 

took considerable time It w “ fc,T?£ ectcd and e ^ m ‘°cd, which 
one of arbitration “ WaS held that thc whole proceeding ^ 

dual nommated^b^the 1 parties 1 ^ statement of a certain indivi- 
agreement to accept an adjustment of 5, prOCecdi T& ^amounts to an 
a result of the statement madfbv t hl nnn? SC W *V ch ma y«sue as 

SSSE 
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Distinction between vainer and arbitrator. —In the case 
In re Cams Wilson and Greene , (1886) L. R. 18 Q. B. D. 7, Lindley, 
L. J., said : 


‘A valuer may be in one sense called an arbitrator, but not in 
the legal sense of the term. In the ordinary cases of arbitration^ 
there is a dispute which is referred. The object of the valuation, 
on the other hand, is to avoid dispute.” 

Lord Esher, M. R., said in the case ; 

“If it appears from the terms of the agreement, by which a 
matter is submitted to any person, that that which he is to do is to 
be in the nature of a judicial inquiry, and that the object is that he 
should hear the parties and decide the matter upon evidence to be 
led before him, there the person is an arbitrator. But if it appears 
that the object of appointing the person was not to settle differences 
alter they had arisen but to preclude differences from-arising, there 
the person appointed is not an arbitrator. There is an intermediate 
class of cases in which a person is appointed to determine disputes 
after they have arisen but is not bound to have evidence or argu¬ 
ment. In those cases it may be more difficult to say whether the 
person is a valuer or an arbitrator. They must be determined 
according to the circumstances in each particular instance by the 
intention of the parties.” 

In the case Chooney Money Dassee v. Ram Kinkar Dutt 28 Cal. 
155, Maclean, C. J., observed as follows : 

“It may well be that it was intended in making that order of 
reference to the referee, to make one under section 506, but 
obviously it cannot be properly regarded as one under that section, 
for what the so-called arbitrators and umpiie were to decide was 
not any matter in difference between the parties in the suit but 
merely to settle the price of the plaintiff’s share and interest in the 
disputed property. They were in effect rather valuers than 
arbitrators,” 

In the case Hormusji v. District Local Board t A. I. R. 1934 Sind 
200 ; 153 I. C. 361, the Court observed as follows : 

"One of the essential ingredients of a submission to arbitration 
is that the parties should intend that the dispute intended to be 
referred should be determined in a quasi-judicial manner. 
Halsbury's Laics of England, Vol. I, page 1071). If it is not to be so 
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determined, the agreement does not amount to a submission to 
arbitration and the person who decides the dispute is not an 
arbitrator. Therein lies the distinction between an agreement to 
accept the decision of a valuer or appraiser or of a racing steward 
or of the counsel of the parties (and a submission to arbitrator). In 
all such cases, there is no animus arbitrandi .” 

In Wordsworth v. Smith , (1871) 6 Q. B. 332 ; 40 L. T. Q.. B. 118,. 
Blackburn, J., said : 

'•Where by an agreement the right by one of the parties to have 
or do a particular thing is made to depend on the determination of 
a third person, that is not a submission to arbitration, nor the 
determination is an award.” 


So also where the contract provides lor the determination of 
the claims and liabilities of the contractors by the judgment of some 
particular persons, this would be incorrectly called a provision for 

to arbitration. (Scott v . Liverpool Corporation, 28 L. J. 

^ ^ r la u SC i deal * with the ri S ht of thc parties at the end of the 

Sfr m tl ! e J case in thc evcnt of 3 frcsh lease being not taken. It 
* J° U 3r ? t0 g,VC mc onc previous notice before 

* s . in , tend * a PP°‘ nt onc panchon my behalf and you should 

m’hehl'ir T e ? ar f h „° n J our behalf and tblrd should be one panch 
“lied an aw«d ^ \ h " cfor ' •»« M ™ d = his report ,h a P t was 
make the h ' ld the P artics did not intend to 

not nee, p 7 ? as arbltrat °r. and the word -panch’did 

mS Bom ) ym “ n ' arbitrat ° r - V. ArdcMr. A. I. R 

providcd^wlh^' - V - BaTrow -' n - F *"*ss Corporation, the agreement 

IS an administrative act in . r no * a J ud,c,al act but it 

going to pay and he is to be theTiH ^ 5 * 3 , cor P or ation who is 

person whose decision is to be final 8 - C ’ ?u 3 ^ ,nd of arbitra *or or a 
of the work. I do not Ui?nk thft “ ? C . matter t of the «*cution 
in a judicial capacity at all ” ThU ^ he 13 arb,trat <>r or acting 
Bogner Urban Council (1915^*3 K R 1 ^ 7 ° ' s ’ as approved in Monro v. 
L. T. 969). ’ U } 3 K - B - 167 J 8 * L. J. K. B. 1091 ; 112 


important fob^ borne‘in mind * I™ the arbitration » 

1 ln the **** of valuation, the courts 
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have no jurisdiction to interfere between the parties or to enforce 
their agreement under the statute applicable to arbitration. 
(Collins v. Collins, 28 L. J. Ch. 184). Moreover, an action for 
negligence would lie against a valuer but not against an arbitrator, 
(Turner v. Coulden , 43 L. J. C. P. 60 ; L. R. 9 G. P. 57). A valua¬ 
tion would only require to be stamped as an appraisement and not 
as an award. ( Leeds v. Burrows, 12 East 1), even though on the form 
of an award. 

Difference between srbitrator and commissioner. —The 

essential difference between a commissioner appointed *to effect a 
partition and an arbitrator is that the former is an officer selected 
and appointed by the Court whereas the latter is a person selected 
by the parties. In the former case, the parties express no consent 
to be bound by the decision of the commissioner and whose deci¬ 
sion the parties may challenge before the Court passing a final 
decree. In the latter case, they express such consent and cannot 
challenge the decision of the arbitrator on questions of law or fact 
except on the limited grounds contained in the Arbitration Act. 
(Radhey v. Kanhai Lai, A. I. R. 1939 Pat. 526 ; 18 Pat. 193 ; 185 
I. G. 52). 

The commissioner submits his report for approval of the Court 
and has no greater power than what the parties and the Court 
chose to give him ; whereas the arbitrator is the final authority to 
decide all the matters in difference forming the subject of reference, 
subject to the powers of the Court to set aside the award on certain 
grounds. 

Distinction between arbitrator and mediator. —Where 
a person is asked to act as mediator in the settlement of a dispute 
and records a settlement agreed on by the parties, his act is not 
that of an arbitrator and the record made by him is not an award, 
and if that record is at all operative ;it is so only as a contract bet¬ 
ween those who have signed it. (Subramania Axyar v. halyansundaram, 
538 I. C. 283). The decision of a mediator is binding on the 
parties and is not irrelevant in a suit involving the subject-matter oi 
the arbitration. (Ramchandra v. Narayanasami, A. I. R. 1927 Mad. 
426 ; 99 I. C. 620). 

Distinction between architect’s certificate and arbi 
tration agreement. —Where a member of the firm of architects is 
holding an enquiry as to the cost of certain work t done in case o a 
dispute between the owner and the contractor, he acts in his capa¬ 
city as an arbitrator and is subject to the provisions oftlie Ar llra 
tion Act. ( Harnam Singh v. Parasram, A. I. R. 1938 Sind , 

I. C. 401). In this case, clause 6 of the contract read : “In all dis¬ 
putes of whatever nature arising out of this contract, the decision 
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•of the architects should be final and binding against both the 
parties.” 

The law on the subject is stated in para 595 of Halsbury’s Laws 
■of England, Vol. Ill, Hailsham Edition, thus : 

4 In cases where the archiect or engineer who has to give a 
•certificate of approval of the work done is also the person designed 
to act as arbitrator in case of disputes ; it is very important to dis¬ 
tinguish between his duties and powers in his capacity as a certifier 
from those m his capacity as arbitrator. It must also be observed 
that he may be acting in regard to the same matter at one time in 
the one capacity and at another time in the other. When the 
architect or engineer is acting in his capacity as certifier, the provi- 

thC A * bltratloa Ac * d ° apply, while he is acting in his 
•capacity as arbitrator, they do. 6 

• ' . • * ... 


‘Stated 


In [Hudson on Building Contracts, Edition 6th, p. 506, it is 


•«xaminim» ,it ^ t0rS may, u il - is submitted . decide without formally 
■examining witnesses or hearing evidence in cases where— 7 


o°f t t ci ^rf ,o and by the 

.ha, ‘° rrf " 

-evidcncc/ ,tbC PanieS d ° DOt ask |for * hearing or tender any 

-a h 0r J' r « a lfe O n^“\hen:'!;"Tr rhe steward, of 

whose horses are in race and the Ura r < ? r between the persons 
trators do not apply to them (Park ^ applicable to arbi- 

123 ; Kalu v. Ram, 3 j. C 55)} “ V * Wwtenn & h ™. (28 L. J. Q. B. 

pute, their dedtionTs*!^ *° cntertain aa y dis- 

■questioned in any court of law if ?d 18 DOt liable to bc 

affected reasonable notice of what he had f lVC ^ arty aggrieved or 
*tunity of being heard. Even m DSWer and an oppor- 

jards are wnfng S their^ ^S^^^J***** the^ste- 
"diction to interfere. The princTples^f n^utl^t 
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racing only require that the person affected should have reason¬ 
able notice of what he has to answer and an opportunity of being 
heard ; it is not necessary that a charge should be framed against 
the person affected, that the evidence in support thereof should be 
led in his presence and that he should have an opportunity to cross- 
examine the witnesses and to call witnesses in rebuttal. The pro¬ 
ceedings before the stewards need not be according to the strict 
rules of law. The steward has only to observe the rules of natural 
justice. ( Daryanormal v. Karachi Race Club, I. L. R, (1944) Kar. 364 ; 
218 I. C. 385 ; A. I. R. Sind 21). 

It is, however, for the civil court to determine whether a cer¬ 
tain matter in dispute is within the jurisdiction of the stewards and 
if so, whether they have acted according to [the elementary princi¬ 
ples of natural justice and fair play. The jurisdiction of the civil 
court can only be exercised within these narrow limits {Royal Cal¬ 
cutta Turf Club v. Kishan Chand, 20l I. C. 619 ; 1942 Lah. 179;. 
Cipriani v. Burdlett, (1933) A. C. 83). 


_ v Clause (b) 



The arbitrator should determine the m atters refer red 
in a quasi-iuoicial man ner . That which he is to do is to be in the 
nature of a judicial inquiry. The object is that he should hear the 
partics.and decide the dispu te upon evi dea££-lai<i—bfifoiC—hun. 
{Carus-Wilson & Crene , in re, (1886) 56 L. J. Ci- B. 530 ; *8 Q,. B- 
D. 7). 


An award is a st ateme n t by which the arbitra tors^ nd umpires 
convey their Endings and dec isions regaidingLjhe_subject^tter 
of submission or arbitrationjlgrcement. It is notacontracl, inas¬ 
much aTtheparties to it do not contract with tfr earbitrator. 


An awaru in uiuu m be_xalid, must beJinaL ce rtain ^, consis¬ 
tent and possible and mustdecide^matte^^tqbe_submLLte^ai,d no 
kre than the matter, submjga. PESO. -page 448). An award 
ought 10 Tje jcertain S o th at no reasonable doubt ^canansejipon the 
facc of it as to the arbitrator’s mea ning o r_as_to jh e^nainre an 
extent of the Julies imposed onTQyl^eJarues. 
whether, theaward has.decWCJ^ u «Uon referred, it will be set. 
aside for u ncertainty . {Russell, page ^231). 
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Where at the time the award or report is made bv the arbitra¬ 
tor, the p arlies are not ad id em, and [there was an honest difference 
of a fundamen tal nature a bout the_.mbiect-mat ter of the re ference 
itself, the agree ment itscl£_w ill he void for .uncertainty, and the 
award of the arbitrator on s uch an unc ertain reference will be void. 

(Laxman v. Ram Dularj, A. I. R. 1952 V. P. 25). 

An award going beyond the su biect-ma tter referr£cUs__ipvalicf^ 
{Union of India v. Pnm Chand , A. I*. R. 1951 Pat. 201). 

\r iffect of award.— A valjd_award -operat es to merg e and 
extingu ish all claims emb raced in the -submission, and after it has 
been made, the submission_apd._award furnishe s the on lyfr asis by 
which the rights of the par ties can be determ ined T and constitute a 
bar to any action cn the original dema nd. (MaungPo v. AfaBv 

l' K A 0n f - if 9 a " d A. I. R. 1937 Rang. 225 ; {Damodar v! 

£a if; r A ; 1 - R ‘ l ?3 6 Lah. 865; 167 I. C 730 and {Lutufullah 

v. Khudur Baksh , A. I. R. 1946 Sind 117). V J 

The award having_become_finaLputs an e nd to all the con tm. 
versies yd a ny one o]_the_parlies is not entitled to re-apitate * 
point--which has been taken either in_aff^k~o 7 d^fencc on the 
grow ndt hat the arbitrators diri.got_giye any finding gn ; t (Cantat 

aasssSsSt Ar-SSrJS 

v - c ^ m a - i - 

“ U " to depriSaward 

Bax v. flat aerial, A." I R 1953 1 Bomba Y case Narbada 

C. J., said : ’ * 1953 Bom * 386 » 55 B°m. L. R. 408, Ghagla, 

The plea is that*the P |w 9 ?l * f g r ^ e ! IL en t ^ u h sc qne n t t o the award. 
h.gh«., A ‘ 

challe nge the award and th^bl ^E ♦£, not *<> 
ance oi the award and tv.- nrrrr ~~-—— tbc a Wat i j - But the accept- 
changp the ?r?i- _ ne a g r ^ffigflt to ahirieiiv the Aivarrl .a. 


t^parlhb/di ^bvT ,!. 

nature changed and^ bec^l^f^g ffil^ & 
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award was merged in the agreement...In our opinion, 

parties appearing before the arbitration may take an award by 
consent. They may agree not to have the adjudication by the 
arbitration. They may reduce the terms of agreement to writing 
and they may ask the arbitrator to promulgate that agreement as an 
award ; but the mere fact that the parties have agreed to the terms 
of an award and that there has been no adjudication by the arbitr¬ 
ators does not, in any way, change the nature of the award. Once 
parties have referred their dispute to a domestic forum, it is that 
domestic forum alone that can decide upon those disputes. The 
forum may decide upon those disputes by adjudicating upon those 
disputes ; it may d;cide those disputes if the parties consent to 
take a decision on an agreement. Whether in one case or the other, 
the decision of the domestic forum, whether by consent or in invitum 
is an award and has all the characteristics of an award.” 


Form of award. —An award must be the resul t of a ju dicial 
decision and when a decision is the result of a discretion and an ab¬ 
solute discretion exercised by a person, that decision__ca.Qnot in the 
very nature of things, be an aw ard . Where from the agreement bet¬ 
ween the parties, it is clear that they intended the person appointed 
to act as a valuer and not a> an arbitrator and that the decision 
was to be made by him in the absolute discretion, the. mere fact 
that he was bound to observe the prin ciple of natural justice and 
hear the parties before giving the decision does not make the deci¬ 
sion an award. ( Vadilal Thakorelal, A. I. R. 1954 Bom. 121). 


Th** award need not be a reasoned judicial decision. The 
arbitrators are not bound to give reasons at all in the aw ^ r “* 
(Bhaihari v- Behari 33 Cal. 881 ; Raoinder v. Mohmder, A. I. R. 1940 
Lah. 186). The award amounts to-a judgment m suc h fq r m as 
the arbitrator or umpi re thinka .fit. ( Amir Bibi v. Asokyam, 4d I. • 
.813). In the absence of anything_to Jhe contrary, no particular 
word or form is requisite for the validity of an. award. Its meaning 
must be clear. Inaccurate,iecitals do not affect the validity of an 
award. (Halsbury’s Laws of England, Vol. I, page 66^). 


The award need not record_separate_fin^ng.on _various points 

on which.the parties arc at.differencc as . Ail t^ the arb.- 

trator is required to do is to give an intelligible decision wtticn 

determines the rights of the partiesjn relat.on to _the^ubjcct-mat 

under reference. (Xanjapa v. Nanjapa, 16 I. U. 4/»). 


Construction of award.— An award shoul d, accor ding to 
, r.arv rule of law be read as a whole and portion ol it cannot 
^prckLdupTo^sbowThattJ e finding of ^arbitrator was incon¬ 
sistent with these portions. 
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If award has referred to cer tain docume nts and after construing 
them the arbitrator has arrived at c ertain conclusion such docu¬ 
ment canbe jooked a t. (Durga v. Anar din. A. I. R. 1947 Cal. 74). 
The general rulejtbaLwliere~&-CanliacL is ^susceptible of two cons¬ 
tructions*. one of wh ich will render the con tract valid and the other 
invali d t the form er will be ado pted , applies to the construction of 
awards also. {Corpus Juris, Vol. V, page 124). 

The Court leans towards the construction that the award is 
certain. Piima fade the award is good, and it is for the defendant to 
show that it is uncertain. (Per Jervis, C. J., in the case of Mays v. 
Connell, [1854] 24 L. J. Q.. B. 41 at p. 45 : 139 E. R. 360). 

The arbitrator is not bound to give an award on each point. 
He can make his award on the whole case.. (Chulam Khan v. Moham¬ 
mad Hasson, [1901] I. L. R. 29 Cal. 167 (P. C.) at p. 186:29 I. 
A. 51). 


An arbitrator may award one sum generally in respect of all 
money claims submitted to him, unless the submission requires him 
to award separately, on some one or more of them. (Whiteworth v. 
Hulse, [1866J L. R. 1 Ex. 251 : 35 L. J. Ex. 149). 

The arbitrator can lawfully make an award of a sum admitted 
to be due and a lump sum in respect of the remaining claim. If the 
unal award professes to be made of and concerning all the matters 
rci erred to him, it must be presumed that, in making it, the arbi- 
trator has taken into consideration all the claims and counter-claims. 
(Union of India v.Jai Narain Misra, A. I. R. 1970 S. C. 753). 


Clause (e) 

.. Coar *--This clause does not mean tha t a cour t hasknisdio 

twno receivean_^aw«donl^_Jil_tlic_jsillcde_cail&tjQf Acjujon arose 

lthmj fej; jurisdiction of the co urt. Under th is clause, an v court 
which jyil)Jiayejuris d igljpn_lQ_d ecide the question arising from the 

win bc ^ e proper court in°whirh 

SSSflH T ° giV f ,hc . “urt^EWT^-no. 

- C -- ^ SC °-^ aCtl ° n Should arise t hi»rp The 

R. 19«TAfL 360) ' bu, , Na ‘ K R4 ’ A. L. J. 594! A. I. 

<«, v. V’1952 *L. J.'“ U ‘ P - 
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The Insolvency Court is a special court and not a Civil Court 
within the meaning of this clause. It has, therefore, no jurisdiction 
to make a reference of the disputes involved in an insolvency 
proceeding to arbitration. After the commencement of the insolvency 
proceeding, the person proceeded agai nst has no right to ag ree to a 
reference to arbitration. ( Mangi Lai v. Dsoi Charaa, A. I. R. 1949 
Nag. 110 ; 1948 N. L. J. 309). 

There is a conflict of judiciaLopinion among the various High 
Courts upon thepoint_wh.ether the term “court” as defined in Sec¬ 
tion 2 (c) of the Indian Arbitration Act includes an appellate caurt. 
The Calcutta and Saurashtra High Courts have held that tne word 
“court” does not include a a appellate court. Abani Bhushan v. Hem 
^ Chandra, 227 I. C. 168 ; A.TTR. 194rCaI793 ; I.L.R. (1945) 2 Cal. 
492 and Kanti v. Thakar, 2 Siu. L. R. 44) and conse quently it is not 
competent for aa appellate court to refe r to arbitration matt ers in 
dispute between the parti es. 

According to the Madras High Court, the expression “court” 
includes appellate court also. ( Subramanyam Bhartu v. Dewdass Nayar, 
A. I. R. 1955 Mad. 693)7"“ 

According to Patna High Court, “court” in Section 2 (c) 
includes an appellate court. ( Thakar Prasad v. Baleshwar, A. I. R. 
1954 Pat. 106) ; Mora Dhawaj v. Bhudar Lai, A. I. R. 1955 All. 353 
(FB) ; 1955 A. L. J. 96). It may be^ noted that this Full Rrnch case 
of the Allahabad High Court has reversecT.the cases of Sukrullah v. 
Rahman and Munni Lai v. Kishan. 

There is a divergence of judicial o pinion in t he A llahabad-High 
Court on the point. In Shukurullah v. Mt. Rahman Bibi, A. I. R. 
1947 AIL 304; I.T. R. (1947) All. 227, it was held that an appellate 
court had no power to make reference to arbitration in respect of 
the subject-matter of an appeal pending before it. It was held that 
under section 21 of rhe Arbitration Act, it is only the ^arties_to the 
suit who are competent to apply for a reference to arbitration and 
that parties to an appeal are not so auth orised. 

In a later Allahabad case Munni Lai v. Kishan Prasad, »A. I. R. 
1943 All. 443 ; I. L. R. (1949) All. 629, a contr^ry__yjew_Mtts taken. 
It was held in this case [that; th e word “cou rt 1 * in c l u des ^appellate 
court. It was held that it wa s not jaccess ary to give_a restricted 
meaning to tlie word “suit'* in section 2T and the term will not 
exclude execution proceedings or appeals_or other proceedings 
before a Civil Court which are in the nature of sjjjts ia which civil 
courts decide disputes between the parties of a civil nature. 

In the recent case of the same U\g\xQo\ixi^Lakshmi N* rain Y* 
Ram Babu , A. I. R. 1953 All. 9, the view expressed in A. I. R. 19**> 
All. ‘>43 was followed. 
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The definition of “court” in this clause makes it clear that all 
proceedings under the Arbitration Act will have to be taken to the 
Court which has jurisdiction to decide the question which forms the 
subject-ma tter of referen ce. (Narain Das v. Cooperative Society, A. I. 
R. 1953 Punj. 49). ~ 

{(j) 

* 

Legal representative.— The definition of “legal repr esen- 
tative’ inthjs cjausehas b een tak en verbatim from the definition 
given m section 2 (11) of the Code of Civil Procedure 


The following are the persons who are legal representatives : 



•ed 




person represent ing the estate of a decease d person ; •/ 



Ives on th^m° n r°?u' Vh0m the «tate of a _de ceased pe rson devo- 
lve^onjhedeathojjhe ^arty acting in a repr^^tive capacity. 

In VetSOn '/presenting the estate of a deceased person - 

Indian <? SC ofdece -fgg. d persons who are solely governed bv the 

called before they c an be 

retain possession n T^^nrlr°^ * T^^gg_££gons.that tEey must 
tion with Ihfijjgn- 

865 h£,h « g ^i v - H , a . Tan > AJ - R - 1933 Cal. 

husband!s-e^whichdS ^ ki °8 an interest in h er 

Wome n's Rights to lhe_Jfrndu 

‘he wides t »em?V°?n ri^ a i7rc P v!i , ^ 5jjy - , i. mUSt be »“«Preted in 

•ed ormight be affected if iHect- 

7 d T° i?r''¥ ! - ‘he ^uDSFamjeal ~; ra, r!L/ P? W u "'e?I KTIsallow. 
f.t J-, 191 i A. I. R. 1949 AU P -604) V ’ A. 

i rcv ersioner (on the death of a ‘j*- impression includes a 

“sHOErnSited »»„ °:,f H >ndu widow) who does nor 
V. SSJ7JSSTA I. »“?£■> n?. ‘“l malc absolute 
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The term “intermeddle” has been used to mean as intermedd¬ 
ling with the assets of the deceased person in such a way as_to denote 
an assumption of authority or an interest to exercise the function, 
of an executor or administrator lHalsbury’s Laws of England, Vol. 
XIV, p. 147-48). 

• V 

A person who intermeddles with the estate may be treated as 
legal representative but this does not mean that a person intermed¬ 
dling with the estate of a deceased should be preferred to_a person 
who is found to be true legal representative of the deceased. {Suraj 

v. Lakhor Kuar t A. I. R. I9dy Eat. 117). 

j 

The following persons are legal representatives : 


tffE* ecutors and administrators properly appointed ; 

(byTerson who has taken on himself duties and responsibili¬ 
ties which belong to the office of executor or adminis¬ 
trator even though only in respect of a part of the 
estate ; --- ~ 

•^(S^Heirs-at-law, whether tl\ey take by succession or by 
survivorship ; 

«(d)-Reversioners when the action has been brought by or 
against the widow jrepresenting her husband’s estate; 

i$)^tJniversal legatee ; 

The following persons are not legal {representatives :— 

Creditors who have received payments of the debts due 
for the estate of the deceased ; 

(^y^ersons dealing in the ordinary course ol business with 

' goods of the deceased received from another ; 

tfp^'Pcrsons who merely intervene for the purpose of preser¬ 
ving the goods of the deceased or providing for hi* 
■/) funeral or for immediate necessaries of his family ; 

^ yy _ 

•''{&) Legatee of a part of the estate ; 

Leyrersons taking possession of the property of the deceased 
from the legatee of a part of the estate. K Natesa_v.AU^ 
amlu, A. I. R. 1950 Mad. 541 ; 1950 M. W. N. 311 , 
(1950) 1 M. L. J. 476). 


(l/P ersons who claim adversely to the rightful deceased 
^ pawnor. (Satya Ranjan v. Sarat, A. I. R. 1925 Cal. 825). 
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Reference.—A re ference is made by a particul ar arbitrator 
bein£ ap pointed under the agreement to refen 

The suit in appeal ^was brought by the plaintiff ^respondent 
against the appellants M, Band R__wEo were brotkexs. The suit 
was decreed ancTthe d efendan ts appealed to^the^jiigh Court. K 
was a miESZand althoug h hisT>rother M was his_cernfrcalgd guardi¬ 
an but the latter having refused to_.act as the guaidian the appeal 
on hfihaJLoOL w «s filed un deiLthC-guardianshi^of o ne M st. Indr- 
ani._ When t he matte r came u p for hearing fr efore the Hig h Court, 
an app lica tio n was filed saying th at the part ies had ag reed to r efer 
the disp ute t n arbitratio n. At th at tim e R had a ttained maj ority 
and h ad eng aged a codnsel. The application for releren ce was 
signed^by B and by another counsel who signe d as A dv ocate for 
the app ellants a nd who was only~ eng aged to plead and ha d no 
auth ority to act on behalf ..of the a ppellants. In due cour se the 
arbit rators filed_their.award. R o bjected that h e was not a party 
to the_rg jeren r.e, It w as found that B had a general pow er of 
attorney in-his-foyour-execu ted by M for self and as the certifi cated 
guar d iaft of R 7 It was c ontended that the authori ty ofB must be 
de emecTto have ceased afyp rdi? had attained majority as no fresh 
pow er of a ttorney was exe cuted by R in h is favou r. It was held 
und er the cir cu mstances by the Al laTia bad H igh Court that!! b had 
aut hority to si gn the application a nd to a g ree to »refer the case to 
arb itration on behalf of all th e appellants and furtherm ore th e oral 
cons ent ofthe counselTbo und the app ellan ts. The mere fact ^hat 
R did not_s ign the application lor a r e ference was n ot enough ta 
invalidate the reference. TModho Prosad v. Kanhaiya Lai . 1945 A. 
L.J7362}T - ' 

On 3rd April, 1952, the compa ny entered into an agree ment 
w hh the Society (herein called the first agreement) whereunder the 
latt er m a de a provi sionJor. repay ment of moneys advanced to it by 
the c omp a ny an d agre ed also to be responsible to the compa ny for 
the repayment to the jatter of such of the outstanding loans m ade 
by jhe company to the individual cultivators a s the Society w as ab le 
to verify. Therea fter on t he 30th December, 1952, the Company 
entere d into another ag reement with the Socie ty (herein~called the 
second agreement) 1 in the form prescribed by the Rules made under 
the Sugar Factories (Control) Act for the supply of cane to the 
company for the season 1952-53. The price of the cane supplied 
under this agreement was Rs. 15.92,000, and this amount the 
Ljompany has paid to the Society after deducting therefrom the sum 
oi Rs. 2,39,666-6-3 which it claimed to be due to it by the Society 
under the first agreement, and on the 11th October, 1953 it obtained 
Irom the Society a receipt in full and final settlement of the price- 
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«-iru P ^s , sss , s e p r^ nzuv espectof z 

s ° c ^?“ ed from ° h ‘ 

De d ceX n r th ,9a 0 “ Pany deCl ‘ niD8 “ ^ <»= Soci.y L’S 

■L'ecember, 19o3, purporting to act under clause (10) of the second 

adon me TH r r thC matter ‘° the GanC Commissioner for arbitr- 
tlo . n \ Gom P an y contended that the Cane Commissioner had 
no jurisdiction to entertain the claim made by the Society 

terms f UUSe Cl0)of lhC SCCOnd a 8 reement was in the following 


“ A ny dispute between the parties regarding the nualitv and 

oZr'maue s the ? ne '- ,hC PlaC f ■ ° f dCliver '- the 

arbitration in r P h aining l ° t !*J S fS^ement, shall be referred to 
?£ in t ? -f he manncr Provided for in the Rules No suit shall 
lie in a civil or revenue court in respect of any such dispute.” 

/n R “ le23 </> ® f lhe Ru l es made undcr the U. P. Sugar Factories 
(Control) Act, 1938, reads thus : 6 


/ox Any dis P ute touching an agreement referred to in section 18 
(2) or section 19 (2) of the Act shall be referred to the Cane 
Commissioner for decision or, if he so directs, to arbitration. No 
suit shall lie in a Civil or revenue court in respect of any such 
dispute.” r 7 

The Allahabad High Court held that there was no dispute 
touching the second agreement which could be referred to the 
Cane Commissioner. T here was no dispute as to the meaning of 
the agreement and there was no dispute as to the amount due to 
the society under that agreement. The Company paid the whole 
amount due for the price of sugarcane supplied and the commission 
due to the Society after deducting a certain amount claimed to be 
due to it under the first agreement and the Society gave the Com¬ 
pany a clear receipt in full and final satisfaction of its claim under 
the second agreement. The dispute that the society is now raising 
is that the amount deducted by the Company as due to it under 
the first agreement was not due to it and therefore the amount was 
not liable to be deducted. This was a dispute which did not arise 
under the second agreement but arose under the first agreement. 
The dispute could not, therefore, be referred to the Cane Commis¬ 
sioner. It is true that the dispute put before the Commissioner took 
the form of a dispute under the second agreement inasmuch as it 
was said by the Society that the amount due to it under the second 
agreement was not paid by the Company. But in such cases the 
/substance of the dispute has to be seen and not its form. (The 
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-Cooperative Development and Marketing Union Ltd. v. The Canesh Sugar 
Mills Ltd. t 1956 A. L. J. 711). 

Distinction between arbitration agreement (an agreement 
to refer) and a reference.— While arbitration agreement is only 
a contract toVefer, reference is a delegation of authority to a named 
arbitrator and an agreement to be bound by the award. (James 
Finlay v. Cur day al, A. I. R. 1924 Sind 91). Therefore an agreement 
to reler and a reference are only distinguishable as separate trans¬ 
actions. Where there is an agreement to refer in which no 
arbitrators are named and a reference is made to an arbitrator in 
pursuance of that agreement, the first is merely an agreement and 
the second is the reference in the strict sense of the term. (Ramchand 
v. Cobind A. I. R. 1920 Sind 124). Even in case of reference at the 
second stage, it will be valid and binding although no arbitrator 
has been named. (Bawa Chatgin v. Matnomal, 4 I. C*. 359). Under 
the Indian Arbitration Act, 1940, arbitration agreement and a 
reference have been separately defined by section 2 (a) and section 
2 (e) respectively. 


Interpretation of reference. —A reference to arbitration 
should be read not in any pedantic spirit but so as to interpret 
broadly the intention of the parties. (Thimmalai v. Pfanjayyar, 
A. I. R. 1941 Mad. 266 ; (i940) M. W. N. 879). 


Unilateral reference.—When it is desired to take advantage 
of an arbitration clause, it is necessary that the party seeking the 
reference should first call upon the other party -to join in the 
submission. An one-sided reference is illegal until and unless the 
other party has refused to join the reference. (Punjab Province v. 
Lakshmi Das t A. I. R. 1944 Lah. 149 ; 46 P. L. R. 50). 



CHAPTER II 


ARBITRATION WITHOUT INTERVENTION 

OF A COURT 


/ 


v 3> Provisions implied in arbitration agreement.— 
An arbitration agreement, unless a different intention is 
expressed therein, shall be deemed to include the pro¬ 
visions set out in the First Schedule in so far as they are 
applicable to the reference. 


Comment 

Object of the Section. —The object of section 3 is to intro¬ 
duce into all arbitration agreements a recognised set of rules in 
place of the provisions usually inserted in submissions to arbitration 
before the Act But the parties may exclude the provisions of the 
Schedule, if they so desire, by expressing a contrary intention.. 
( Russell, 13th Edition, p. 68). 

In matters of interpretation the court is to be guided by the 
intention of the parties, and by what law an arbitration contract is 
to be interpreted is also to be determined by the intention of the 
parties. (Sparier v. La Clocha (1902) A. C. 446 and Fazalally v. 
Khimji, A. I. R. 1934 Bom. 476 ; 36 Bom. L. R. 1005). Unless 
otherwise expressly negatived by the arbitration agreement, the 
matters provided for in the First Schedule will be implied in the 
submission. Where the enactment requires anything to be done, 
it is not open to the parties to override the provisions of the enact¬ 
ment. (Kamta Prasad v. Ram Dayal, A. I. R. 1951 All. 711). An 
award of the arbitrators has to be made within the period fixed 
under the agreement unless the same is extended by the Court 
•under section 28 of the Indian Arbitration Act. This is a statutory 
provision. Where a party seeks to set aside an award on the ground 
that it was delivered after the time fixed, it is not open to the other 
party to plead that the first party is estopped by conduct lrom 
challenging the award on that ground, as there can be no estoppel 
against the statute, {ibid). 

This section provides for implied provisions in the arbitration 
agreement. The First Shedule to this Act gives the implied 
conditions of arbitration agreements. 

Mi^^greement that arbitrators be appointed by third 
party _The parties to an arbitration agreement mav 
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agree that any re ference thereund er shall_be_to an arbit¬ 
rator Or arbitrators to be appointe d by a perso n designat¬ 
ed in the agr eem e nt e ither by name Or as the holder 
{or the time being of any office or appomtment. 

Comment 

For meauing of arbitration agreement , see section 2 (a). 

Who may be appointed arbitrator. — The parties may 
appoint whomsoever they please to arbi trate on the ir dis pute. They 
tr»nv rhnn^ an arbitrator hv lot or in any Other Way . If they 

»Vq affair 


may c hoose an arb i trator by lot or in 
choose an incompeten t or unfit pers on, that 

\Halsbury's Laws of England, 2nd Edition, Vol. 1, p. 644) 

* * 

The parties may jippomt_ A_single arbitrator, or two or more 
arbitrators and an umpire, two or more arbi trato rs wit hout.umpire. 

( Abdul Shakoor v. Mohammad. Yusuf, 19 A. L. J. 348 : 48 All. 456 ; 32 
I. C. 426), or a number of persons, or eve n a foreign court. Where 
a reference is made to~ah associ ati on consisting of, a large and 
fluctuating body of persons, who canno t sit as a tribunal, the 
associ ation has power to appoint individ uals to act as arbitrators, 
and t he ru le s of the asso c iation will~b e binding on the parties. 
i Ganges Manufacturing Co, Ltd. v. Indra Chand , 33 Cal. 1169). In the 
above case, it was observed : 

“Where a dispute is referred to the award of a body of pe rsons 
who can sit_asjTTtribiliia 1 , then the arbitrators are not entitle d to 
delegatejh^ir^ow^r to i ndividuals . But where a disput e is referrpd 
to an association consisting of a large and fluctuati ng Tbody of 
persons, whcT cannot sit a s a tribuna l, it must he taken that the 
parties intend that that body will ca r r y o ut the ar bitration i n the 
only wayjn_which it is possible to do so, Oiz.. by individuals selected 
fo r that purpos e”. * --- 

.. , A < i° nt T^ c , t wbich provid es that a dispute arising in relation 
therebLshould. be_tried_ by ._ a J ureign court i s considered a submis¬ 
sion of anydispute ansjp g between the p arties to the"arbitration of 

46 C Bom rc 'uW65). ( ' Uy V ' A I R - >934 Bom. 476; 

the . ,w“ CrC bctwcen two persons to be concluded by 

son arTarbitratnr <1 . oes “ ot W itself constitute such thirdper- 
thTt such 0^.0 I f i , , VC J h ’ m that character, it should be intended 
Pf , s , h ? u * d determine the dispute in a ouost-iudicial 
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Any person who is under any legal or natural disability by 
virtue of any statutory provision or by reason of public policy can 
be an arbitrator, for every person is at liberty to choose one whom 
he likes best for his judge, and he cannot afterwards object to the 
manifest deficiencies of that one whom he has himself selected. 
{Hunting v. Railing, 8 Dowl, 879 ; Russell, p. 92). 

Normally an impartial Iperson must be selected. The person 
selected to be an arbitrator should have no interest directly or even 

fiTH, 0 * 6 • * n s V^j ect * matter controversy or in the parties. 

! lhe object as to interest only applies to the case of a concealed 
interest. For if the arbitrators have an interest in the subject of 
reference well known to the parties before -they sign the submission, 
as if they refer to an owner of lands a question respecting the mode 
and expense of making a drain which will benefit the arbitrator’s 
own estate, the award is good notwithstanding his own interest.” 
(Russell, p. 93). 6 

Subsequent acquisition of interest in the subject-matter of the 
reference disqualifies an arbitrator from continuing with his work. 

(Blanchard v. Sun Fire Office, 6 T. L. R. 365 ; Edinburg Magistrate v. 
Lownie, (1903) 5 F. 71). “If an arbitrator, unknown to one of the 
parties, has a personal interest in the subject-matter of the award, it 
would be improper tthat he should act as arbitrator, as the fact of 
his having such an interest might influence -his decision. But in 
this case, as his interest was so small and was apparently unknown- 
even to himself, it is impossible to say that it could have influenced 
his award in any way. (Cooperative Hindustan Bank v. Bhola Nath 31 
I.C. 597, 19 C. W. N. 165). 

A necessary witness in a case is disqualified from acting as an 
arbitrator. (Hogg v. Belfast Cor. 53 I. L. T. 62.) 

In Madho Alai Kishorc v. Firm Curdial Radha Kishen, 63 I. C. 
1007, Sir Shadilal, C. J., observed : 

“It is a well established rule of law that there should be the 
greatest good faith on the part of all the parties concerned in rela¬ 
tion to the selection and appointment of the arbitrator and every 
disclosure which might in the least affect the minds of those, who 
are proposing to submit their dispute to the arbitrament of any 
individual, as regards his selection and fitness for the post, ought 
to be made, so that each party may have every opportunity of con¬ 
sidering whether the reference to arbitration to the particular in¬ 
dividual should or should not be made.” 


The known relationship of the arbitrator to one of the parties 
does not make the award invalid. (Bykunt v. Peronath, 22 VV. R. 
•*47). But undisclosed relationship of an arbitrator to one of the 
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parties will affect the validity of an award. (Trustees of the Firm of 
Motharam Dowlatram v. Firm of Mayadas Dowlatram, 78 1. C. 521 ; 
A. I. K. 1925 Sind 150). 

In an arbitration clause in a Government construction contract,, 
it was provided that the Chief Engineer ,was to act as the sole arbi¬ 
trator, and that, if the Chief Engineer was unable or unwilling to- 
act as a sole arbitrator, then he must appoint another person in his 
place as an arbitrator. The Chief Engineer had to perform two 
duties. Firstly it was his duty to act as an arbitrator himself and 
il he did not do so, he clearly refused and neglected to perform the 
duties of an arbitrator. His second function was that if he was 
unable or unwilling to act as a sole arbitrator, he had to appoint 
another person in his place as an arbitrator. 

It was held that the second function of the Chief Engineer 
was the function performed by him not as an arbitrator but as a 
persona designate having certain duties to perform. Therefore the case 
became one contemplated by section 4. The Arbitration Act pro¬ 
vides no machinery on the failure of the persona designate failing to 
act. The parties must, therefore, approach the court in these 
circumstances in the ordinary manner and either bring a suit for 
mandatory injunction or take such other steps in a civil suit as they 
may be advised but no appointment can be made by the court. 

1955 Punjab!72) Coiul ' ucti «‘. 57 P- L. R- 192 ; A. I. K. 


5. Authority of appointed arbitrator or umpire irrevo¬ 
cable except by leave of Court.— The authority of an ap¬ 
pointed arbitrator or umpire shall not be revocable ex¬ 
cept with the leave of the Court, unless a contrary inten¬ 
tion is expressed in the arbitration agreement. 


Comment 


Q1 S -t° Pe °i th * section.— Once an arbitrator 
authority can be revoked only_ 


is appointed, his 


(a) according to the provision to that 
tion agreement; or 


effect in the arbitia- 


(b) if the agreement 
of the Court. 
Cal. 427). 


is silent, then according to the order 
(Prafulla v. ; Panchanan t A. I. R. 1946 


dccid^rn^v^ro^u^r : H a f— wh ° * * 

* *•* <*as. sttttr steals 
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A. I. R. 1940 Sind, 37 ; Yashovani Rao v. Datlatraya Rao t (1947) 
Nag. 631). If there is disagreement between the arbitrators, there 
: s no award and the jurisdiction of umpire is attracted. In the 
absence of a contrary provision in the arbitration agreement 
the upmire must adjudicate upon the whole case, even if the 
arbitrators disagree in one point. It is really for the umpire to 
decide if there is a compromise or withdrawal of the reference which 
cannot be retracted. Even if there is a compromise, the umpire 
may make an award according to the compromise. In fact the 
umpire ought to embody the admitted clause or compromise in the 
a vard unless the parties invite him not to do so. {Probodh Kumar 
v. Union of India , 56 C W. N. 436). 


Revocation of authority. —Once a valid submission has been 
made to an arbitrator, it is irrevocable without leave ol the court 
under this section and if the arbitrator refuses or neglects to act, 
the procedure laid down by section 8 of this Act should be follow¬ 
ed. So long as the arbitrator holds his mandate unrevoked, the 
parties cannot appoint a fresh arbitrator. ( Keshoram v. Peart Lai, 21 
A. L. J. 209 ; A. I. R. 1923 All. 223). 


It was held that only under the Arbitration Act the Court 
can appoint a new arbitrator in place of a selected arbitrator. 
Shiam Sundar Lai v. Bhairam Singh, 3 A. L. J. 185 v : 

Chinna , A. I. R. 1927 Mad. 9l0 and Sadtq v. Ma z tr, 33 All. /43 ; 38 
I. A. 181 (P. C )). But the court has inherent jurisdiction and it 
can, in the exercise of its inherent powers revoke a referen:e when 
it would be futile to proceed with the reference which is grisly 
irregular and defective. Parrathamma v. Svbbamma , A. I. K. »»«*> 
Mad. 349 ; Anand Das v. Rambhusan , A. I. R. 1933 Pat. 566 J\orami 
v. Thirpal, A. I. R. 1935 All. 281 and Ahmed v. Cassum, A. I. K. 
1934 Bom. 388). 


Frustration of contract as a ground for revocation of 
authority.-If the objects of a contract which contains an arbitra¬ 
tion clause are completely frustrated by causes entirely beyond the 

control of the contracting parties to the . fifeh 

comes to an end, and an arbitrator has no jurisdiction to deal with 
any question which may be raised, although neither party e *«rcised 

a power of cancelling the contract under the clause contained in it. 

(Hirji Mulji v. Cheong Yue Steamship Co., (1926) A. C. 49o , 31 Com. 
Cas. 199). 


Granting of leave by Court to revoke being discretionary. 

—The power of the court to grant leave is a discretionary power, to 
be exercised according to the circumstances of each particular cas . 

The discretion of the court ought to be exercised in the most 
sparing and cautious manner, least an agreement to refer from 
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which all might reasonably hope for a speedy end of the strife, 
should only open the flood-gates for multiplied expenses and 
interminable delays. ( Scott v. Van Sandam t (1841) 1 Q. B. 102; 
Kewal Ram v. Dewan Ghand, A. I. R. 1928 Sind 195). 


The power to grant leave to revoke a submission is exercised 
by the court in a sparing and cautious manner and unless the \/ 
applicant can establish that there will be failure of justice if the 
reference is allowed to proceed, he will not be allowed to revoke. 
(Halsbury's Laws of England, Vol. I, page 449). 


When a party to a submission to arbitration feels aggrieved by 
•the arbitrators deciding improperly or erroneously to admit evidence 
which they should have rejected, his proper course is to apply to the 
•court for leave to revoke the tsubmission. On £such application the 
court will accord or refuse such leave according to the circumstances 
of each particular case that comes before it. The discretionary 
power should be exercised by the court in favour of the applicant 
if it appears to the court that the main object of all submissions to 
.arbitration, which is to obtain speedy end of the strife, is not likely 
to be attained and the applicant is likely to be subjected to multi¬ 
plied expenses and interminable delays by the conduct of the 
arbitrators, and leave to revoke should be accorded to the applicant 
in all cases where he can establish that there will be the failure of 
justice if the reference is allowed to proceed. (Fire Insurance v 
Ahmad Bhai, 34 Bom. 1 ; 1 I. G. 14). 


Grounds for revocation.— The House of Lords held that the 
court had power to give leave to revoke a submission where it 
appeared that the arbitrator was going wrong in point of law even 
m a matter wuhin his jurisdiction. (East and West India Docks Co. 
v. Kuk and Rendall, (1887) 12 A. G. 738 ; 58 L. T. 158). 

show tha 1 ^^ may bC relcaSed from an arbitr ation clause if he can 



(a) the selected arbitrator is likely to show bias ; or 

(b) there is sufficient reason to suspect that he will act 
unfairly ; or 

(c) hc^has been guilty of continued unreasonable conduct ; 


(d) h HkHv P ^ U , dg ' d > r f °r cd ®P“»n-about any matter 

ria- 

Engineering Installation, £ DomestU 
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No hard and fast rule can be laid down as to the circumstances 
under which the court should exercise its discretion in granting 
leave to revoke the authority of the appointed arbitrator. But the 
discretion should be exercised within the following two limits 


(i) The power should be exercised only when the court is 
satisfied that a substantial miscarriage of justice will take place in 
the event of its relusal to grant the leave. ( Bhawalka Bros v. Fateh. 
Chand , A. I. R. 1952 Cal. 294 ; 87 C. L. J. 71). 


(ii) The court should not lightly release the parties from their 
bargain, (ibid). 

In Gaya Prasad v. Fitm Mvthu Lai Bvdha Lai, A. I. R. 1925 All. 
202 ; 78 1. C. 1050, the Allahabad High Court laid down the law 
on the subject as follows : 


“In giving leave to revoke a submission, the court shall be- 
satisfied that a substantial miscarriage of justice will take place in 
the event of its refusal. It would be contrary to justice to give 
leave to revoke a submission to a party, who as a consideration lor 
a contract had agreed to submit any disputes whether of law or 
facts, which might arise, to arbitration, when he found.the case 
going against him. The exercise of the power ol giving leave to 
revoke is in general limited to cases where |the arbitrators are ex¬ 
ceeding their jurisdiction or refusing jurisdiction or failing to do all 
that their jurisdiction requires them to do. The principle under¬ 
lying the exercise of the power to revoke is that the parties take the 
arbitrators for better or for worse, and that their decision is final 
as to law and fact; unless a substantial miscarriage ol justice may 
take place, leave ought not to be given. It is no miscarriage ot 
justice for a party to be injured by bad law which he has agreed to 

be bound by.” 


In arbitration in pending suits also, the court is empowered 
to grant leave to revoke an arbitration in a fit and proper case. 

Where a person is appointed an arbitrator as a representative 
of the members of an association, the fact that he subsequent y os 
the representative capacity will not;result in taking away from him 
the authority of an arbitrator because the Arbitration Act makes 
such provision. (Jai Dayal Peauy Lai v. Chumlal t 1950 A. L. J. 

698 ; A.I. R. 1951 All. 359). 

Revocation by mutual consent.—Mutual j° nsei "** : sc 

the grounds for revoking arbitration. If a coneluck c c( ? P s 
in undisputed terms is placed before the court by a murt may 
whether before or after an award has been made the 
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grant leave under section 5 of the Arbitration Act, {Prafulla v Pnn- 
chana », A. I. R. 1949 Gal. 427 ; 81 C. L. J. 1). V J • 

Revocation on account of excess or refusal of jurisdiction 
aL/ ai arbltrator - Sec above the case of Gaya Prasad v. 

Error of law is also ground for revocation. 

Insolvency of a parly -The insolvency of a party may be a 

ground for granting leave under section 5. (Official Receiver v 
Rersondas A. 1. R. 1926 Sind 209). v M quiver v. 

Apprehension of bias as a ground for revocation it 

not necessary to show that the arbitration has, in fact, been biased 
d ^ Cn ? U 8 h‘° show lllat 'here is reasonable ground lor 

1 3321 1 “?'/"“ • b ' biaScd ' v 

appointed arbitrator on the ground tha. a par.y tows or oLh^" 

a^y^any'to the^graenum^or'his^conn^ct^on'vvUh the^subj^arnati ^ 3 

ftSfc W.t.' ?. R^Cal? 29 % “P-Mity. (B hu aWa irar"" 

supersede r arbihation C where U such^iri > orde *> ‘““"ene and 

ofJustice or to preventAe abuse o?*h, DCC r ess L ^y for the ends 
Nath v. Raghunath t A. I. R. 1929 All. 743 Pr ° CCSS ° lbc ‘ Court - (Bhola 

will necessarily act^fairly, ‘ fabitrator . designate 

that there ,s likelihood of a reasonable , ° cc «sary is to prove 
OJ one of the parties that the arbitratnr PPrehenS10n in lhc mi °d 
Roihan Lai Sethi v. Chief Secretary A I r 'ufZ “ ot ac < fairl y* {Ms. 
arbitrator has prejudged certain mittirs or hd J 91 > If the 
cei tain matters which are likelv tn Z mind is made up on 

bun, this by itself is a sufficient dhZZlXLf* ad i udi L ca tion before 

to act as such. {ibid). 1 ^qualification for the arbitrator 

Misconduct of arhifro* 

I^gal misconduct is a term whirl* * aS a 6 XOllnc l ;for revocation 

awards. I, dors no!neceaariW Ustd ’» 

dishonesty on the Dart nf tu Y J nv olvc any moral tumitiir?* 

judicial sense ofZ “o°rd Lnd 11 is “i-onduT *“n t he 

an erroneous breach of duty on .he ”^ 'r Cr J bcd to mean 

9 
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In Williams v. Wallis, (1914) 2 K. B. 478; 110 L. T. 999, Atkin, 
J. observed : “With regard to the main question, I think, the 
Deputy Judge formed a misconception of the meaning of misconduct. 
It does not necessarily involve an imputation of personal turpitude 
in the arbitrator. It really does not mean much more than such a 
mishandling of the arbitration as is likely to cause some substantial 
miscarriage of justice,and one instance of this is where the arbitrator 
refuses to hear evidence upon a material issue. It is clear that the 
evidence tendered by the appellant was material, and if in fact the 
arbitrator did reject it, that, in my opinion, would be evidence of 
misconduct entitling the county Court Judge) to set aside the 
award.” 

The expression ‘‘misconduct” is of wide import and includes, 
on the one hand, bribery and corruption and, on the other, a mere 
mistake as to authority conferred by the submission. An arbitrator 
is not tied down to rigid or technical rules of evidence or procedure. 
But he must observe the first principles of justice and act in accord¬ 
ance with the principles of justice, equity and good conscience. 
(Carter v. Oakley Duncan , 12 Mys. L. J. 81 ; 39 Mys. H. C. R. 263). 

To induce the court to permit a party to rescind his submissi¬ 
on, strong grounds must have been laid before them. (James v. 
Atlwood t / bcoll. 841). 

Where there did not appear to have been any misconduct on 
the part of the parties or arbitrators, the court refused to direct a 
submission to be revoked. ( Woodaojl , in re. 9 D. P. C. 538). 

Unreasonable delay on the part of the arbitrator amounts to 
legal misconduct. (Kishore Lai Ram Dayal v. Laxman Rao , A. I. K-. 
1940 Nag. 386). 

Russell states the following chief grounds for granting leave to 
revoke :— 


(a) Error of law ; 

<bj Excess or refusal of jurisdiction by arbitrator ; 

(c) Misconduct ol arbitrator ; 

(d) Disqualification of arbitrator ; 

(e) Exceptional cases. 


Application foe leave -evoke -The £ 

be followed in moving lor leave to re 
section 5 is by application in the Uourt. 
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In order to revoke the authority of an arbitrator, a notice of 
revocation should be given to him before the completion of the 
award. {Nagasitamy Naik v. Bangasuamy Naik, 8 M. H.C . R. 46). 
But if one party to a submission has been guilty of such laches as 
to entitle the other party to repudiate the submission, the latter 
will not be deprived of his right to repudiate merely owing to the 
absence of format legal notice of revocation. ( Vishwas v. Bhalchand. 
A. I. R. 1931 Bom. 529 ; 134 I. C. 733). 


When an application for leave to revoke has been filed in the 
Court, the arbitrator should stay his hand and will be guilty of mis¬ 
conduct if he proceeds with the reference during the pendency of 
the application. ( Dhanpai v. Kishinlal. 35 I. C. 536). The authority 
of the arbitrator cannot be revoked except with the leave of the 
Court. Where no such leave is granted the mere fact that the 
party has applied to the Court for revocation of the reference and 
also served a notice on the arbitrators that he does not want the 
matter to be decided by them, does not make the award of the 
arbitrators invalid. ( Ismail v. Hans Baj, A. I. R. 1955 Raj. 153). 


No P a "y. «° a » agreement to refer to arbitration can revoke the 
h °. ut J ust and suffi cient cause for obtaining leave. 

. a bse d ncV S „r g , oi 0 d r ; h u e se OPPOS1 " ^ *» i. t the' 


that “in C r° Ce . b ' t ' V '/ n a “ application under section 5 and 

stay is mide under"cno 6 n 34 andTth" d in T"' for 

commenced inVo" "he”nlieati„ P™cced.ngs have not been 

object of both the sections f, P ,he ” ad< ; Und " StC,ion 5 - The 

tioD. There'is therefore nn h D ,f mcl y» *° prevent arbitra- 

application for stay should not ^applied 7 to an^^r 80 ^ 1111116 an 
seetton 5. Bros . jJ#" 

revok^passed leave binder sectionT^.h^'h °- rdcr S-nting leave to 

log the arbitration. (Sec 39 m • * S ^ an .° rder supersed- 

Nag. 152). W J Bhatyalal v. Sawant, A. I. R. 1944 

can be good^ro^nds a^^'de'ou“ ap P lication in ^vision 

of “ 0t *° discharged by death 

reto. #An arbitration agreement sHaU Sot 

4 
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be discharged by the death of any party thereto, either 
as respects the deceased or any other party, but shall, in 
such event, be enforceable by Or.against the legal repre¬ 
sentative of the deceased, ' 


an 


arbitrator shall not be 
any party by whom he 


was 


The authority of 
revolted by th^ death of ai 
appointed. 

H^Nothing 

in this Section shall affect the operation 
of any law by virtue of which any right of action 
tinguished by the death of a person. ' 


is ex- 


Comment 


Scope of the section.—Sub-section (1) provides that the 
death of any party to an arbitration agreement does not discharge 
the arbitration agreement, and on the death of any party the arbit¬ 
ration agreement can be enforced by or against the legal representa¬ 
tive ol the deceased party. 

Sub-section (2) of this section provides that the death of any 
party to the arbitration agreement does not revoke the authority 
of the arbitrator. 

According to sub-section (3), the provisions of sub-sections (1) 
and (2) of section 6 do not come into operation if any right of action 
is extinguished, by virtue of any law, by reason of death of a party 
to the arbitration agreement. 

Sub-sution ( 1 ) 

Enforcement of arbitration agreement on death of a 
party. —After the death of a party to the agreement, in all cases 
(other than those in which the right of action is extinguished by 
his death), the agreement is enforceable by or against his legal 
representative. This follows as a corollary to the rule that an 
arbitration agreement shall not be discharged by the death of any 
party thereto. Whether a legal representative of a deceased party 
is or is not bound by, or entitled to enforce, the contract to refer to 
arbitration, depends upon the nature of the right which forms the 
subject-matter of the reference, that is, upon the question whether 
the right is purely personal or survives to the legal representatives. 
(Ramji Ram v. Salig Ram, 14 G. L. J. 188 ; 11 I. C. 481). No option 
is lelt, after the enactment of this section, to the representatives of 
the deceased where the right survives. The representatives are 
not bound when the right is merely personal or, in other words. 
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where by operation of law the right of action is extinguished by 
death of a person (Section 6 (3) ). 

Legal representative.— See Section 2(d). 

Bringing of legal representatives on record. —If, before 
the hearing has been concluded, one of the parties dies, all his legal 
representatives must be brought on record and, if any one refrains to 
join as plaintiff, he should be joined as defendant. The leading 
Federal Court case on the subject is Tirtha Lai v. Bhusan Dost, A. I. 
R. 1949 F. C. 195. The facts of this case are as follows :— 

By a registered agreement, dated 15th August, 1938, three 
brothers K, T and N, members of a Dayabhaga joint family, appoin¬ 
ted an arbitrator for partitioning the joint family property. The 
agreement provided that none of the parties or their representatives 
in succession could object to the arbitration. The arbitrator was 
authorised to make his award in instalments within 6 months but if 
more time was necessary to complete the work of partition, the 
arbitrator was entitled to extend the time by giving the three 
brothers intimation or notice. K died during the pendency of these 
proceedings leaving his surviving five sons and a widow. K’s five 
sons expressed their willingness to abide by the reference and they 
were treated as parties to the proceedings. The existence of K’s 
widow was ignored as neither the arbitrator nor the parties were 
aware of the fact that she was entitled to the same share as each of 
the five sons under the Hindu Women’s Rights of Property Act, 
1937. On 10th February, 1940, the arbitrator gave a notice to the 
parties, namely, the two brothers and five sons, of the extension of 
time for a further period of 6 months to complete the partition A 
partial award was passed on 2nd October, 1940 after one more 
-extension. 


It was held that as the widow was not made a party to the 
arbitration proceedings and as no notice of extension of time to 
make the award was given to her, there was no valid extension of 
time to make the award and the defect was fatal to the award so far 
as she is concerned. K’s estate was not properly represented by his 
hve sons in the absence of the sixth co-sharer (the widow) and. 
therefore the award passed in her absence and without notice to her 
was not binding on her. Mahajan, J., observed in this case : 


“It is axiomatic that if a person is not a party to, or nronerlv 
represented many proceeding, he cannot bebound by those 
proceedings. The ordinary nile of law is that in case of death of a 
party, a valid award cannot be given which will bind the estate 
unless the legal representatives of the deceased are made nartiesto 
the reference. This can be done by giving notice to them* where 
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the reference is not through court and where proceedings for sub¬ 
stitution of the legal representatives is not necessary. Ar pointed 
out by Sri Ashutosh Mukherjee, J., in Manindra Nath v. Mahananda 
Roy t 13 I. C. 161 ; 15 C. L. J. 361, the submission to arbitration is 
not revoked by the death of one of the parties if the intention is 
that not merely the parties themselves should be bound by the 
decision of the arbitrator but also their representatives in interest, 
but if the hearing is not completed it will be necessary to bring the 
representatives of the deceased party on the record or to make 
them party to submission. If on the death of a party his represent¬ 
ative in interest proceeds with the arbitration and becomes a party 
to it, the award pronounced in the reference is binding on him. 
The principle that in a pending suit all parties must join in the 
reference also applies to arbitration out of Court. If one of the 

parties dies and his representatives do not join, the reference would 
be bad.” 

Sub-section (3) 

Examples when rights of action are extinguished. —The 

following rights are extinguished on the death of a party :— 

1. Right of pre-emption. (Dayabhai v. Chuni Lai, 38 Bom. 183 
and Kosela v. Gaya Prasad, 28 All. 424/. 

2. Right for damages for defamation (Khan v. Gulam Mohd. 28 

I. C. 455).' f 

3. Right for malicious prosecution, (Mahtab v. Hublal, 48 All. 
630 ; Ram Kumar v.Jiwan, A. I. R. 1941 Lah. 52 ; Mani Ram v. 
Chathibai , A. I. R. 1937 Nag. 216 ; Palaniappa v. Raja of Ramnad, 
A. I. R. 1926 Mad. 243 ; Gopal v. Ram Chandra, 96 Bom. 597). 

4. Right of office, (Sardar v. GulZar Ali, A. I. R. 1930 Lah. 

703). 


5. Suit for injunction. ( Jasium v. Venkata, 5 I. C. 937). 

6. Suit for breach of betrothal. (Babu Bhai v. Nana Lai. 44 

Bom. 446), _ • 

7. Suit for wrongful arrest. (Haridas v. Ram Das, 13 Bom. 

677). 

8. Suit for malicious search. ( Gadgi v. Firm of Marwadi t 36 
I. C. 823), etc. 

7. Provisions in case of insolvency. —(1) Where it is 
provided by a term in a contract to which an insolvent 
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is a pa.ty that any differences arising thereout or m 

connection therewith shall be. referred to arbitration 

the said term shall, if the receiver adopts the contract, 
be enforceable by or against him so far as it relates to 

any such differences. 


(2) Where a person who has been adjudged an in¬ 
solvent had, before the commencement of the insolvency- 
proceedings, become a party to an arbitration agreement, 
and any matter to which the agreement applies is re¬ 
quired to be determined in connection with, or for the 
purposes of, the insolvency proceedings, then, if the case 
is one to which sub-section (1) does not apply, any other 
party to the agreement or the receiver may apply to 
the Court having jurisdiction in the insolvency proceed¬ 
ings for an order directing that the matter in question 
shall be referred to arbitration in accordance with the 
agreement, and the Court may, if it is of opinion that, 
having regard to all the circumstances of the case, the 
matter ought to be determined by arbitration, make an 
order accordingly. 


(3) In this section the expression “receiver” in¬ 
cludes an Official Assignee. 


Comment 


Object of the section. —The purpose of section 7 is to stand¬ 
ardize the law as to the effect on an arbitration agreement and 
proceedings on insolvency of a- party thereto. 

Applicability of the section. —Section 7 does not apply to- 
statutory arbitration. (Section 46 of the Arbitration Act). 

Sub-section (i) 

If the receiver adopts the contract.— By sub-section (3) of 
this section, the expression “receiver” includes an Official 
Assignee. Where any part of the property of insolvent consists 
of unprofitable contracts, the Official Assignees may, by writing 
signed by him, at any time within twelve months after the 
insolvent has been adjudged insolvent, disclaim the property 
Provided that, where such property has not come to the knowledge 
of the Official Assignee within one month after such adjudication 
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as aforesaid, he may disclaim the property at any time within 
twelve months after he has first become aware thereof. (Section 
62 of the Presidency-towns Insolvency Act). 

Section 64 of the Presidency-towns Insolvency Act, 1909 runs 
as follows :— 


“The Official Assignee shall not be entitled to disclaim any 
property in pursuance of section *62 (of the Act, 1909) in any case 
where an application in writing has been made to the Official 
Assignee by any person interested in the property requiring him to 
decide whether he will disclaim, and the Official Assignee has, for a 
period of twenty-eight days after the receipt of the application, or 
such extended period as may be allowed by the court, declined or 
neglected to give notice that he disclaims the property ;and, in the 
case of a contract, if the Official Assignee after such application as 
aforesaid, does not within the said period or extended period, 
disclaim the contract, he shall be deemed to have adopted it.” 

There is no corresponding provision in the Provincial Insol¬ 
vency Act and therefore the procedure directed iiu section 64 of the 
Presidency-towns Insolvency Act cannot be followed in cases gover¬ 
ned by the Provincial Insolvency Act. 

Sub-section (2) 

Scope.—If the contract is one to -which sub-section (1) of this 
section is not applicable, ,the procedure given in sub-section (2) 
should be followed. Before sub-section (2) can apply, the following 
conditions must be satisfied :— 

(i) The contract ol the ajudged insolvent containing an 

arbitration clause must have come into existence before 
the commencement of the insolvency proceeding. 

(ii) The matter to which the agreement relates should be 
determined in connection with, or for the purpose of, 
the insolvency proceedings. 

(iii) The case should not be covered by sub-section (l) of 
section 7. 

(iv) An application should be made to the Insolvency Court 
by any party to the contract or by the receiver, for an 
order directing that the matter in question should be 
referred to arbitration according to the agreement. 

.(v) The Court should be satisfied that, having regard to all 
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the circumstances of the case, the matter ought to be 
determined by arbitration. 

If the case is one to which sub section (1) does not apply, in a 
case where the part? interested has not served the Official Assignee 
with notice in writing under section 64 of the Presidency-town* 
Insolvency Act, in a case where the Official Assignee has not adopt¬ 
ed the contract under the same section, or where there is no provisi¬ 
on for adopting the same procedure, then if any matter to which 
the arbitration agreement applies require to be determined in conn¬ 
ection with insolvency proceedings, any other person to the agree¬ 
ment or the Official Assignee or the Receiver may apply to the 
court of insolvency for the order directing that the matter in quest¬ 
ion shall be referred to arbitration in accordance with the agree¬ 
ment, land the Court^si2y make such order in a fit case. 


^^4ower of Court to appoint arbitrator or umpire.— 

^jj^inany^af^he following cases— 

\/ k l^f^where an arbitration agreement provides that 
•t&ereference shall be to one or more arbitrators to be 
appointed by consent of the parties, and all the parties 
do not, after differences have arisen, concur in the ap¬ 
pointment or appointments ; or 

Vyj^^y^any appointed arbitrator or umpire neglects 
-or refuses to act, or is incapable of acting, or dies, and 
the arbitration agreement does not show that it was in¬ 
tended that the vacancy should not be supplied, and the 
parties or the arbitrators, as the case may be, do not 
supply the/racancy : or 

U<3/Vhere the parties or the arbitrators are required 
*o appoint an umpire and do not appoint him; 

Any party may serve the other parties or the 
arbitrators, as the case may be, with a written notice to 
-concur in the appointment or appointments or in supp¬ 
lying the vapancy. , 

^flf the appointment is not made within fifteen 
■clear days after the service of the said notice, the Court 
■may, on the application of the party who gave the 
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notice and after giving the other parties an opportunity 
of being heard, appoint an arbitrator or arbitrators or 
umpire, as the case may be, who shall have like power 
to act in the reference and to make an^award as if he 
or they had been appointed by consent of all parties. 

x Comment 


A/ Scope of the Section. —“Section 8 empowers the Court to 
appoint an arbitrator or an umpire in certain cases so that the 
arbitration agreement may not become abortive. It provides a 
machinery for effectively working out and enforcing the arbitration 
agreement. The umpire^appointed under this.section has the l ike 
p ower to acton t here fercnc e and to m ake an a ward as if he were 
appointed by co ns ent of the parti es. The scheme and object of 
the section shows tfiat the armlication under this section ran be 


tne section shows that the application under this section can be 
made by persons by or against whom the arbitration agreement is 
mutually enforceable.” ( Probodh v. Union of India , A. 1. R. 1953 
Cal. 385 ; 56 C. W. N. 436). Where the parties will not appoint 
any arbitrator or any appointed arbitrator refuses to act or i6 incapa¬ 
ble of acting or dies and there is no machinery in the submission 
whereby an appointment can be obtained then after following the 
procedure laid down in sub-section (2) the judge may appoint an 
arbitrator. (Wilson and Eastern Counties Navigation etc., 
in re, (1892) 1 Q. B. 81). 

Applicability of the section.—Where in a pending suit the 
underlying object of the agreement was to entrust the determination 
Of the matters in difference to a person of their own choice and not 
that if the named aribtrator was unable to act for one reason or 
another, the arrangement would automatically come to an end, 
section 8 read with section 25 of the Arbitration Act would apply 
to the case. (Jawahar Lai v. Jagdish, A. I. R. 1951 All. 335 ;'6 D. 
L. R. (All.) 146). 


- Section 8 does not apply when arbitrators have been named 
/ ui y the arbitration agreement. ( Sanday Patrick v. Shival Das , 6 1. C. 
857). But see Bharat Construction v. Union of Iqdia ; A. I. R. 1954 Cal. 


606. 


Where a proposal to refer a depute to arbitration and the 
nomination of an arbitrator are abandoned owing to an assurance 
by the opposite party, that the matter will be amicably settled, and 
a reference becomes necessary subsequently, then section 8 has no¬ 
application to the case and a fresh nomination of an arbitrator 
may be made. ( Firm of Khalsa Bros, v. Hari Ram, 83 I. C. 539 ; A- 
1. R. 1924 Sind 29). 




-s. 81 


ARBITRATION WITHOUT INTERVENTION OF A COURT 

Sub-section (7) 


61 


Clause (a).—In order to apply this [clause, the following condi¬ 
tions must be satisfied :— 

^r^There must be a v alid arb it ration a greement; 

There should be a provision in the arbitration agreement 
for the appointment of one or more arbitrators ; 

y^g^The arbitrator or arbitrators is or are to be appointed with 
the common^consent of all the parties ; 



The differences must have arisen between the parties to 
the agreement as regards subject-matter of arbitration ; 

All the parties do not concur in the appointment or appoint¬ 



ments , 



W 

Notice must have been served by one party to another 
party or parties calling upon him or them to give his or their cons¬ 
ent to the appointment; 

No consent has been given within 15 days after the service 
-of the aforesaid notice ; 

^^Opportunity must be given to the defaulting party or 
.parties to say his say before the court. . 


If these above conditions are fulfilled, the court may appoint 
-an arbitrator or arbitrators under clause (a) of sub-section (1). 

4. After differences have arisen.— The powers of the court 
<lo not arise until differences have arisen and it is for the court to 
'decide whether in fact differences have arisen or not. ( Russell , 13th 
page 116 and 15th Ed., page 185). 

5. All the parties do not concur. — This expression means 
all the parties to the arbitration agreemant and, after any party’s 
death, legal representatives of the deceased party. A notice calling 
•on the other party to name an arbitrator to act with one appointed 
by the party issuing the notice cannot possibly be construed as a 
notice to concur in appointing a single arbitrator under section 8 
of the Arbitration Act, 1899. (Sunday Patrick v. Shival Das , 6 I. G. 
857). ^ 'Th^Artu trat ' r>t *—Act docs—notdimitHn any way _tlw> num ber 
of arbitraiprs, nor d oes it prevent the parti es,, if they choose to do so 
as a matter of business by common consent, altering the number or 
■the constitution of the tribunal so constituted.. (Abdul Shakur v. 
Mohammed , 62 I. G. 426 ; 19 A. L. J. 348). 
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When one of the parties to the arbitration agreement refuses 
to concur in the appointment of the arbitrator under the arbitration 
clause, the other party has the option either to move the court 
under this section or under section 20. There is nothing in section 
20 to compel the other party not to take recourse to this section 8. 
It is his concern whether to apply under this section or under section 
20, and his application under this section cannot ,be rejected merely 
on the ground that section 20 is perhaps most appropriate. If a 
relief can be had under this section, it will be available to him. 
(Balika v. Kedar Math, A. I. R, 1956 All. 377). 


Reference to a single arbitrator. —Many arbitration clauses 
provide that any dispute which may arise may be referred to an 
arbitrator and contain no provision as to the number of arbitrators. 
Under these circumstances, para 1 of the First Schedule of this 
Act applies and it will be presumed that reference to a single arbitr¬ 
ator was contemplated by the parties. An intention to refer to more 
than one arbitrator must be plain and beyond doubt so as to abrog¬ 
ate the ordinary rule of reference to a single arbitrator. 

Caluse (6).—The court may appoint an arbitrator or arbitrators- 
or umpire, as the case may be, in the following cases :— 


1. Any appointed arbitrator or umpire— 
\J$) neglects to act, or 
fuses to act, or 
i) i$ incapable of acting, 
dies ; 



or 


>._The arbitration agreement contemplates that the vacancy 

should be^upplied or filled up ; 

The parties or the arbitrators (as the case may be) do not 
•ply the vacancy ; 


SU PP-, f - - » 

^4. Notice must have been served by one party to another 
party or parties ; 

\ No appointment has been made within 15 days of the 
service of>he notice ; and 

Opportunity has been given to the defaulting party to say 
his say before the court. 

1. (ij and (ii) neglects or refuses to act.—In explanation 
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appended to section fc of this Act, the Legislature has indicated 
what would amount to neglect or refusal to act. 

Where an umpire after completing the enquiries falls ill and 
returns the file but subsequently signs the award and submits it 
within the time fixed by the court for the delivery of the award,, 
it was held that he has not refused or neglected to act. The mere 
fact that an arbitrator declines to sign the award which has been- 
arrived at by the majority of the arbitrators, does not show that' 

v. Bhawani Dass t A. 


he has refused to act as arbitrator. (Ghissa 
683). 




Where the arbitrator says that he would act no further till his 
fees are paid in advance, such action amounts to act on his part 
whhin the meaning of this section and a new arbitrator can be 
^pointed in his place. (Prxyabrata v. Phani A. I. R. 1937 Cal. 523). 

A refusal on the part of an arbitrator to act can be implied' 
frorp. his conduct, e.g., when he fails to submit the award within the 
[fixed time. (Narcndra v. Brajeswari t 23 1. C. 842 ; A. I. R. 1914 
Gal. 448). 

When the appointed arbitrator expresses his unwillingness to 
act and if the party concerned does not give notice under this sec¬ 
tion, it is not for the court to give any notice to him regarding 
supersession. (Kaituri Lai v. Ram Chandra , A. I. R. 1956 Raj? 129). 

Under an arbitration clause, the GbieLEngineer has been given 
-the option of either entering upon the reference himself or of ap¬ 
pointing another arbitrator. His silence does not mean that he has 
neglected or refused to act. When a notice is served upon him to 

arbitration, he^can.choose one of the two courses. He 
^^-he is going to enter upon the rejferTnce or he 

y t T hc .u g ? in £ . to appoint some, one else_as the sole-arbi¬ 
trator. Upon^the decision bejng taien. thermovision oTsec. 8 .(IV 

.__ gjnayjbiut^urilll tEcn, it cannot be said .that KeT has 
rejected orjrcXu ^cd t o det*^ (Uninn nf inAl* a/—.*. *r-j.*- /* ' >. 

A. I. k. 1955 Puniab^l72\ 





tardofthe who selected X “P abllit V ^Fbe the stan- 

him, they must take him for better arbltrator » a i»d havmg selected 
tion, P. 119, 13th Ed.) bcU or worse - (Russell on Arbitra- 
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Incapability can arise due tojvari ous- reaso ns. An arbitrator’s 
prolonged absence frorn'tHe country, not knowing about hi s retu rn 
fCada'Dhar v. Canga Prasad, 4 B. L. R. 89) or arbitrator’s'transfer to 
an unknown address ( Cooernor-Ceneral-in-Council v. Associated Livestock, 
A. I. R‘. “1948 Cal. 230J means J-hat the arbitrator is incapable of 
acting. 

The contingency of being incapable of acting will never arise 
in the case of an arbitrator who is appointed by office. ( Chief 
Engineer v. Harbans Singh, A. I. R. 1953 Raj. 30 ; 1953 Raj L. W. 
310). 

Written notice to concur in the appointment.—In the 

absence of written notice the court has no jurisdiction to act under 
section 8. To proceed by the Court without notice amourts to 
material irregularity. ( Plarayan v. Pam Lagan, A. I. R. 1934 All; 
Dnrga v. Bharti, A. 1. R. 1933 Oudh 540 ; Bharat'Construction v. Union 
of India t A. I. R. 1954 Cal. 606). 

The notice should be served in the manner provided in sec- 
tionj42. 

^ 3 he party himself can sign and serve the notice and what the 
party can do himself, he may do by means of an agent. The notice 
duly signed by the attorney of a party is valid, (ftfalini Fanjan v. 

.Union of India, 92 C. L. J. 220 ; A. I. R. 1954 Cal. 462). 

Sub-section (2) 

The court may appoint.—fCay, L. J. said in In re Eyer Corpo¬ 
ration of Leister, (1892) 1 Q. B. 136 : 

"I desire, however, not*to bind myself with regard to the ques¬ 
tion whether the word ‘may’ in the section may not in certain cases 
give a discretion to the .:ourt. I conceive that cases might arise 
where it would be necessary to exercise some discretion. I underst¬ 
and that in this case it is admitted that some of the matters in 
dispute were clearly such as came within and ought to be referred 
under the submission. In such a case, I do not think that the 
court would have a discretion to say that it would not entertain the 
application, assuming, of course, that ;all the necessary preliminary 
steps had been taken—that is to say, that there had been a 
notice within the section, and no appointment had been made with¬ 
in the prescribed days. In such a case 1 do not think the cour 
ought to exercise any discretion if it has any ; its duty under suc * 
circumstances really becomes only ministerial. I, therefore, agie 
that for the purposes of this case, the word ‘may’ must be trca 
equivalent to ‘must’. But I do not wish to hold that in ev y 
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'may’ in this section is equivalent to ‘must’.” (See also Gopalji v. 
Morarji , A. I. R. 1919 Bom. 24 ; 50 I. C. 411 and Thakar v. Ram. 88 
I. C. 975). 


The power of the court to appoint an arbitrator only comes 
into existence when all the terms of the section are complied with ^ 

/ D T • n L .1__ T t a T r\ • r. rt. > . • > . a_ 


- -— — ** '-•A Wiv. OCLUOU CXI K. UU11IJJ11CU W 1 vll 

(Ram Lagan v. Phatangan Lohar , A. I. R. 1928 All. 674 ; i929 A. L. J. 




r 


Under Section 8 (2), the Court is not competent to appoint an 
umpire in the absence of any notice on the arbitrators as required 
under section 8 (1) (C). n 


When the court is called upon to appoint an arbitrator it must 
appoint an impartial man. When arbitrators chosen by the parties 
are available, the court will, in the absence of special circumstances 
compel the parties to abide by their contract. But where that is 
not the case, a very strong and special case must be made out for the 
appointment of an employee of a party as arbitrator. (Nalini Ranian 
v. Union of lmiia t A. I. R. 1954 Cal. 462). k J 




f^ortumty of being heard.-Before the court exercises its 

/Ifh a notirV enlia that the ° PP ? slte part y should be served 

™ * and be given an opportunity of being heard. (Ganendra 

'• Horcndra, A. I. R. 1926 Cal. 730 \Jagannath v. Chedi AIR 1 Q 9 Q 

All. 144 ; Ram Rudh v. Nanak, A. I. R. 1932 OudhTs 1) * 29 


Where a case is referred to arbitration and the arbitrators 
returned the papers without submitting their award and the parties 
also expressed their unwillingness to* arbitration, and the Court 
* Xprcssly rcc °r d »ng an order of supersession fixed a date for 
dure fnU the ?*** a . nd pa f cd final orders, it wasiheld that the proce- 
47W n d , WaS in L cgu 1 1 j 1r / ( Man i° r Sahu v. Bhatoo Singh , 57 P I C 

( bX IS;. 5 "" “ ,he part '“ for b =-g h-rd! 


ment is mutually enforceable. Russell sav^ ‘ ii arbltratlon agree-^^ 


£z i a 5 s dSs:; h do tf'srs 3 Dotice *-“M 

Section 8 (2) the Court has the right ^o the ? Undcr 

um r howera - is different r ~ s.’sgs & 
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yhilc the arbitrators have to sit together to make the award, the 
umpire is only called upon to act if the arbitrators have allowed the 
time to expire without making an award or have delivered to any 
party to the arbitration agreement or to the umpire a notice in writ¬ 
es stating that they cannot agree, the umpire then has to enter on 
the reference in lieu of the arbitrators and to make his award within 
two months (see paras 4 and 5 of the First Schedule) where, 
therefore, the arbitrators have agreed on all points, the umpire is 
not called upon to act at all. In the circumstances, it may be that 
the failure to appoint an umpire is not such a breach of the above 
provision as to vitiate an award and might amount merely to an 
irregularity which it is possible to waive. If on the failure of the 
arbitrators to appoint an umpire the parties do not follow the 
procedure laid down in Section 8 (2) of the Act but they appear 
before the arbitrators ana produce all their evidence, they must be 
deemed to have waived the irregularity and are estopped from 
questioning the award subsequently on the ground of such irregu¬ 
larity. (Shambhoo Nath v. Hari Shanl:ar Lai, 1954 A. L. J. 332). 


9. Power to party to appoint new arbitrator, or in 
certain cases, a sole arbitrator.— where an arbitration 

agreement provides that a reference shall be to two atbi 
tratois, one to be appointed by each party, then, unless 
a different intention is expressed in the agreement,— 


(a) if either of the appointed arbitrators, neglects 
or refuses to act or is incapable of acting, or dies, the 
party who appointed him may appoint a new arbitrator 
in his place; 

(b) if one party fails to appoint an arbitrator, either 
originally or by way of substitution as aforesaid, for 
fifteen clear days after the service bv the other party ol 
a notice in writing to make the appointment, such other 
party having appointed his arbitrator before giving the 
notice, the party who has appointed an arbitrator may 
appoint that arbitrator to act as *ole arbitrator in the 
reference and his award shall be binding on both parties 
as if he had been appointed by consent : 

Provided that the Court may set aside any appoint¬ 
ment as sole arbitrator made under clause (b) and 
either, on sufficient cause being shown, allow further 
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time to the defaulting party to appoint an arbitrator or 
pass such other order as it thinks fit 

Explanation—The fact that an arbitrator or 

umpire after a request by either party to enter on and 

proceed with the reference, does not within one month 

comply with the request may constitute a neglect or 

refusal to act within the meaning of section 8 and this 
section. 

Comment 

1. There must exist a valid arbitration agreement ; 
two Jbi mUSt pr0vide that 3 shall be to 


party 


3. The .aid two arbitrators should be appointed one by each 

that the SMt .“notTbe SSST 

appointed^arbitrator ; h and ^ CXerClse the P owcr must have 
ofac4o“vedS 0r,nUSt haVC refused to act or be incapable 

be all^^ed^to appohit^sarbUra^r to\ct U af a^le^rbitrator^-^ 11 ^ 
1. There must exist a valid arbitration agreement 
to two arbitrators : ment must provide that the reference shall be 

party ?• ThC “ id tW ° arbU ” to " are to be appointed one by each 

* A 

that the power to appoint ‘arbitrator sol* e £? rcss an intention 
be exercised ; curator as a sole arbitrator should not 
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5. The party wishing to exercise the power must have 
appointed his arbitrator before service of notice ; 

6. There must be a failure on the part of the other party to 
appoint an arbitrator either originally or by way of substitution ; 

7. Fifteen clear days must have elapsed after the service of 
the notice in writing (by the party desirous of appointing his 
arbitrator as the sole arbitrator) asking to make the appointment; 
and 

8. There must be failure on the part of the other party to 
make the required appointment. 

But the court may set aside such appointment on showing 
sufficient cause and may allow the defaulting party further time to 
appoint an arbitrator or may pass such order-as the Court thinks fit. 

The procedure laid down by section 9 has no application to 
an arbitration agreement which provides for a reference to appointed 
arbitrators as distinguished from arbitrators to be appointed. 

( Hariram v. Gobindram, A. I. R. 1949 Sind 24). 

This section does not apply where the reference is to three 
arbitrators, one to be appointed by each of ihe parties, and the third 
to be chosen by the two so appointed. (Smith and Nelson, ii re. 25 
Q,. B. D, 545 ; 63 L. T. 475). 

Where the arbitration clause provided that in case of dispute 
there was to be a reference to two arbitrators and that if the buyers 
failed to appoint an arbitrator the sellers would have power to 
appoint an arbitrator on behalf of the buyers but no such power 
was conferred on the buyers in the event of the sellers failing to 
appoint an arbitrator, it was held that the buyers in such an even¬ 
tuality had their rights under section 9. The Court observed :— 

“No such power was conferred on the buyers in the event of 
the sellers failing to appoint an arbitrator. It followed, therefore, 
that the buyers in such an eventuality had their rights under 
section 9, Arbitration Act. Assuming the conditions laid down in 
the arbitration clause had arisen and -this fact is not admitted, to 
the buyers had a right to nominate the arbitrator whom they had 
appointed, to be the sole arbitrator in the reference.” 

Section 9 will come into play only if a different intention is 
not expressed. (£. D. Sasoon v. Ram Dutt t A. I. R. 1922 P. C. /• 

Neglects and refuses to act. —See under comment to 

section 8. 



S. 10] 


ARBITRATION WITHOUT INTERVENTION OF A COURT 


69 


Appointment is not complete till notified. —The appoint¬ 
ment of an arbitrator by a party is not considered complete until 
it has been notified to the other side and therefore it seems that the 
party who receives notice to appoint an arbitrator must not only 
make the appointment but also give notice of it to the other party 
within 15 clear days in order to avoid the appointment by the other 
party of his arbitrator to act as sole arbitrator in the reference. 
{Russell, 13 Ed., pages 129-30). 


Sole arbitrator. — Where all the conditions laid down in 
clause (b) of section 9 are fulfilled, the party who has appointed an 
arbitrator may appoint that arbitrator to act as a sole aibitiator. 
(Vallabhdas Meghji v. Ccwcsji Framji, A. I. R. 1925 Bom. 4C9 ; 27 
Bom. L. R. 568). Under clause (b), fifteen clear days are allowed 
to the other party to appoint his arbitrator, and in case ol default 
the first party may appoint a sole arbitrator. (Sukhmal v. Babulal, 
18 A. L. J. 652 ; 42 All. 525). 


Distinction between section 8 and section 9.— Section 8 
refers to the power of court to appoint arbitrator or umpire in cases 
of neglect, refusal to act, incapacity of acting and death of the 
appointed arbitrator or where the parties do net concur in the 
appointment ol an arbitrator or arbitrators. But section 9 empowers 
a court to appoint his arbitrator as the sole arbitrator. (Bdmokand 
v. Uttcmchand, A. 1. R. 1927 Sind 177 ; 100 I. C. 890). section 9 
does not refer to an aibitration agreement in which provision is 
made for a reference to appointed arbitrators, but it deals with an 
arbitration agreement in which provision is made for a reference to 
two arbitrators, one to be appointed by each party. 

Provisions as to appointment of three or more 
arbitrators.-^) Where an arbitration agreement pro¬ 
vides that a reference shall be to three arbitrators, one 
to be appointed by each party and the third by two 
appointed arbitrators, the agreement shall have effect as 
tf it provided for the appointment of an umpiie, and 
not for the appointment of a third arbitrator, by the 
two arbitrators appointed by the parties. 

^bere an arbitration agreement provides that 

,h ' 

% 1 * * 

k JF) Where an arbitration agreement nrovidps ix- 
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appointment of more arbitrators thin three, the award 
of the majority, or if the arbitrators are equally divided 
in their opinions, the award of the umpire shall, unless 
the arbitration agreement otherwise provides, prevail. 

Comment 

Scope of the sec:ion.—Section 10 makes provision for cases 
in which more than two arbitrators are appointed. The first two 
sub-sections of this section deal with the case of arbitration by three 
arbitrators, this being sub-divided in two classes, viz., firstly, where 
the agreement provides for the arbitrator appointed by each party 
and the third by the Two appointed arbitrators, and secondly, where 
more than two arbitrators are to be appointed in some different way. 

^ub-section (1).—It provides for cases when a third arbitra¬ 
tor ajjfjointed by the two appointed arbitrators would be considered 
as an umpire. In Smith v. Ludha Ghe a, 17 Bom. 129, the contract 
in dispute provided that disputes'^ between the parties were to be 
referred to the arbitral ion of two merchants and that should the 
arbit rators be unable to agree, they should appoiat an umpire. 
The plaintiffs ancTdefendants referred their disputes toTwoarbitra¬ 
tors. Tnese arbitrators disagreed in their report and referred 
the case to the Bombay Chamber of Commerce for the appointment 
of a n ump ire. The Chamber of Commerce appointed an" umpire 
who made his award.— Bailey, C. J 7, held that the ~appoiriTftlent of 
tHe umpire was invalid and observed : 

“The arbitrators were themselves to exercise the authority 
conferred upon them and could not delegate such power to anyone 
else. Consequently the appointment of an umpire in a manner 
totally different from that which the parties had agreed for, was, 
in my opinion, an invalid appointment.” 

Where there is a special method provided in the arbitration 
agreement as regards the appointment .of an umpire, that method 
must be strictly followed. (Bates v. Townley, (1847) 1 Exch. 572). 
In the Act there is no mention of any particular method of appoin¬ 
ting. It seems, therefore, that parol appointment is valid in absence 
of any provision in the arbitration agreement or in the statute under 
which the appointment is made. 

In a case where arbitrators disagree on the matter? referred to 
them and the necessity for umpire becomes established, it may well 
be that the omission of the arbitrators to appoint an umpire before 
they enter upon the submission will be fatal to the whole proceed¬ 
ings. But when no disagreement between the arbitrators occurs. 
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the omission to make the appointment of umpire is not a defect 
amounting to legal misconduct on the part of the arbitrator. (Tjmts 
Dreyfus v. Hernandos, A. 1. R. 1940 Sind 37). 

An appointment of an umpire by lot is ba d. ( Re . Cassel, (1829) 

9 B. & C. 624). In this case, it was said '■ ^he appointment of 
the third person must be the act of the will and judgment of the 
two, must be the ^matte r of, choice and not jpl\jphance unless the 
^parties consent to or acquiesce in some other mode.” 

Where in an actio n for dissolution of partnership, the matters 
in difference were referred to arbitration, and fwo~arbitrators were 
appointed, and the two arbitrators met at an hotel to appoint an 
umpire, and each man nominated a man unknown to the other and 
put the two names into a hat and directed the waiter to draw one 
out. and the lot fell upon Brown, the person nominated by the 
plaintiff’s umpire, on motion on .behalf of the defendant, it was 
held that the arbitrators not knowing whether the persons respectiv¬ 
ely nominated by each other were fit to act as umpire, the ap point- 
me^t was bad,. _ An arbitrator entrusted with the duty ot appointing 
, an'umpire has no right to evade his judicial duty by leaving the 
'-■''appointment to chance. ( Pescod v. Pescod, 58 L. T. 76). 

B ut an umpire may be appoin ted by lot if the parties to the 
Vr-fqtexiCQ^.aLt t o_suck_ a—mod e pTelection. toy lor v. Backhouse 
20 L. J. Q,. B. 233). But acquiescence in order toTSr^Kfaem^pirty 
from objecting to the mode of appointment, must be with full 
knowledge of all the relevant {acts. ( Russell , 13th Edition, p. 318). 

a PP° intment of umpire.— Under clause rfTrt 

the«rst schedule, an umpire is to be appointed not later thgn'one- 

^^tmth-JroniTthe last date of the arbitrators’ appointments. ArbitrTt> 
ors having power to appoint an umpire may elect one before thev 
enter upon the matter referred to them. (Bates v Cooke QR n 

407). Th^gga^nxofan umpire is^ not effect unl'et he 

“IS* T P, i.^ y acce P* aI, ce of the office exhausts the powe P r of™- 

y*tment and the appointers have no power tr* r<» V r,w P _. 

\y faenL ^Ru ssell, 13th Ed., p. 317). -- vake__ihe_appoint- 

a r>nn* s f amp r“ wri " en appointment of an umpire —'The 

by ^iJtonrequi. 

power, if Jhey^hould nof ‘“b’ 

umpire m, or to concur and join with them „ ?j’ rs< ? n 10 be 

•determining all or any of the matters referred. VclT thSle^n 
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when so appointed is not a third arbitrator but an umpire, and the 
effect of his appointment is that he is to sit with the arbitrators 
and hear and consider the matters referred and, if they do not agree 
in an award, to make an award apon all matters referred and not 
merely upon those in which they do not agree. (W interingham v. 
Robertson, 27 L. J. Ex. 301). 

The duties of an umpire are ic(f ntical v/ith those of an _ar-bi- 
t ratojv ^. ~ ~ “ - - ' —"V—' 

Sub-section (3).—In case of odd number of arbitrators the award 
of the majority is to prevail. In case ol even number of arbitrators, 
the abitrators are to appoint an umpire not later than one month 
from the latest date of their respective appointments. ( vide paia 2 
of the First Schedule). In cases of vacancy, refusal, etc., the cases 
falling under this sub-section are governed by section d. 

The award by only 4 or 5 arbitrators is not invalid on that 
account when the parties have agreed to be bound by the award 
of the majority and other arbitrator has refused to act. ( Pitambar 
v. Chhabi jXarain, 1952 A. L. J. (Rev.) 178 ; 1952 R. D. 324 ; Amar 
Nath v. Uggar Sen, A. I. R. 1949 All. 399 ; Raghubir v. Kuleswar 
A. I. R. 1945 Pat. 140). Where a dispute is referred to more than 
three arbitrators, the reference by sub-section (3) must be regarded 
as one expressly containing a proviso that the award of the majo¬ 
rity shall prevail. 

11. Power to Court to remove arbitrators or umpire in- 
certain circumstances. —(1) The Court may, on the appli¬ 
cation of any party to a reference, remove an arbitrator 
or umpire who fails to use all reasonable despatch in 
entering on and proceeding with the reference and. 
making an award. 

(2) The Court may remove an arbitrator or 
umpire who has misconducted himself or the proceedings. 

(3) Where an arbitrator or umpire is removed 
under this section, he shall not be entitled to receive any 
remuneration in respect of his services. 

(4) For the purposes of this section the expression 
“proceeding with the reference 1 ’ includes, in a case 
where reference to the umpire becomes necessary, giving, 
notice of that fact to the parties and to the umpire. 
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Removal of arbitrator or umpire by court _The Court 

may remove an arbitrator or umpire in the following circumstances:- 

(1) On the application of any party to a reference to remove 

an arbitrator or umpire who fails to use all reasonable dispatch in 

award Dg ° n pr ° Ceeding with the reference and making an 

(2) When the arbitrator or umpire has misconducted himself 
or the proceedings. (Section 11(1) and (2) ). 

Thus Section 11 empowers the court to remove a dilatorv 

it ° T U “, pire °. r one wbo ““conducts himself or the proceed^ 
mgs. It gives discretion to the court in the matter of removal of an 

arb.tmtor or umpire. Where the arbitrator fails to use aU reason- 

.o^ove 0 «he° d‘T «“* 

Sf““£ r " d e the arbit Jor “ * Kcon e du«S 

self or the proceedmgs.it is not necessary that an application should 
be made by the party to the reference in this behalf. 

r. i W v -^ ** a. i. 

lows: 8 * k J* S93 » tibe court observed as fol- 

"a csz s 

held that it was such a delay as entitled a . lt was 

sion to the arbitration to revoke the referei^e “ akmg . tb c submis- 

proceedings from the arbitrator. In 107*1 C ,r th , dl , aw the 

about five years but the leneth of rhe /U/ » tbe delay was 

for the decision of the case Wfa a ^ > WaS DOt thc criterion 
arbitration is that onle“n arbitrator i, Z 1D , SUch a case ^ 

arbitration are entitled to insist that ^he^K-* ^ parties to the 
proceeded with reasonable speed and h if there he atl ° D Sh ° uld be 
delay which is unexplained and not justified bv the" V nrcasona ble 
of the case, the parties to arbitration will he circumstances 

reference and if an award is given after hi a' 7* m £ evokin g the 
entitled to ask the court not t5 file the awatd®' V thcy wiU b& 

Arbitration Act, 1940* Under pam^of^h 5 £ f Schcdule I of the 
arbitr^tois are bound to make the^' J tbe First Schedule, the 

date of reference or after having bee n^lt 7, 4 months fro “ the 

g oeen called upon to act by notice 
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in writing from any party to the arbitration agreement or within 
such extended time as the court may allow. If they fail to do so, 
the court may remove them. So the period of four months is to 
begin only from the time— 

(i) when the arbitrator enters on the reference, or 

(ii) after having been called upon to act by notice in writing 
from any party to the arbitration agreement. 

Para 5 of the First Schedule to the Arbitration Act, 1940 pro¬ 
vides that the umpire shall make his award within two months of 
entering on the reference or within such extended time as the court 
may allow. 


Dispatch means rapid performance. The arbitrator or umpire 
has to finish the workwit]iin_the-time prescribed above. 

Su^Tf7Tton(2)-—Misconduct.—“It is difficult to give an exhaus¬ 
tive definition of what amounts to misconduct on the part, of an 
arbitrator or an umpire. The expression is of wide import, includ¬ 
ing on the one hand bribery and corruption and on the other a mere 
mistake as to scope and authority conferred by the submission. 
{Halsbury, Vol. I, p. 478). 


The word '‘misconduct”, it would seem, may be construed in 
its widest sense and need not be confined to the kind of misconduct 
which was necessary to justify the setting aside ot an award, i. , to 
some act contrary to natural justice.— ( Russell on Arbitration, 13th 
Ed., p. 147). 

In the case Jn re Hall and Hinds, (1841) 10 L. J. C. p. 210, 
Tindal, C. J., said ; 


“The mistake as a matter of carelessness is so gross as to 
amount, although not in a moral point of view yet in a judicial 
sense of that word, to misconduct on the part of the arbitrators. 


In Cunnis v. Amanmal Tulsidas, 83 I. C. 353; A. I. R» 1923 Sind 
75 (FB), the court observed as follows :— 

“The question turns upon the meaning to be attached to mis¬ 
conduct. It has been suggested that the arburatoR be^ved^an^ 
other way than has honourable gentlemen. But the term> 
duct” has in the legal sense a wider significance than P^on*l be 
haviour. At page 387 of the Russell's Arbitration, 10th: 
the following passage: ‘Legal misconduct “ miscon - 

though commonly used. It would seem t moral point of 

<duct in the judicial sense of the word, not from a moral point 
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view, and means, for example, some honest though erroneous breach 
oi duty causing miscarriage of justice.” 

The word'‘misconduct” does not necessarily comprehend or 
include misconduct of a fraudulent or improper character, but it 
does comprehend and include action on the part of the arbitrator 
which is, upon the face of it. opposed to all rational and reason¬ 
able principles that should govern the procedure of any person who 

is called upon to decide upon questions in difference and dispute 

referred to him by the parties. An arbitrator will be guilty of 
misconduct when he takes no evidence on the matter referred to 
him and has not allowed a party an (opportunity of proving his 
contention. When objection is taken on that score to the proceed¬ 
ings of an arbitrator, the court must consider whether there really 
have been any proceedings before him upon which he could come to 

S a ;. C 9A°. n W N r 124).^ " thC ° ther * Nandan v* *-/ 

awards. It does not necessarily involve ; any moral turpitude or 

° n th r P u rt ° f the arbitr ator. It is misconduct in the 
judical sense of the word and has been generally described to 
mean an erroneous breach of duty on the Dart oi thr ♦ 

however honest, which causes misLrriage of justice h i 

found. ^ y the party have been strictly 

12 % ; 83 L - K - B - 

a r bi t rator'fcjr^ o rn c ? is “ ndu «- ^ «« 

cate upon the real issue before him o^ rdeft^ A cchacs adjudi- 

had rightly appreciated it, would h’ave been seen'tob* V ? 1 f h \ lf he 
misconduct in the hearing of the * 

Atkin, J observed as follows : 

formed a misconception*oftib^me^anhiTof tl ? mk », the DcDUt Y Judge 
necessarily involve an U does not 

—.»~n, d» s-sacssrs; scat 
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of the arbitration as is likely to cause some substantial miscarriage 
of justice, and one instance of this is where the arbitrator refuses 
to hear evidence upon a material issue.” 

The word “misconduct” as used with reference to arbitrations 
does not necessarily or at all imply anything in the nature of fraud. 
It certainly may include cases where the arbitrator has failed to 
perform the essential duties which are cast upon him as an arbitra¬ 
tor as he is occupying a quasi-judicial position. ( Bhogilal v. Chiman- 
lal, A. I. R. 1928 Bom. 49; 30 Bom. L. R. 92; 107 I. G. 707). 


Misconduct on the part of the arbitrator must be misconduct 
in carrying out the terms of reference and within the ; scope of it. 
Anything beyond that is action without jurisdiction, whether or not 
it may amount to misconduct also. ( Ramswami v. Venkatarma, 49 
M. L. J. 523). But when parties have agreed to abide by the deci¬ 
sion of a tribunal of their own selection unless there has been some¬ 
thing radically wrong and vicious in the proceeding, it must not be 
set aside. Failure to observe the highly technical web of procedure 
and rules of evidence which surrounds judicial procedure does not 
amount to misconduct. (Maung Shwe Hpu v. U. Min Nyum, A. I. R* 
1925 Rang. 383). 

Does the failure of arbitrators to examine the parties and their 
witnesses amount to misconduct? In the Allahabad case Lachmti 
Narain v. Sheonalh Pandr, A. I. R. 1919 All. 98; 54 I. C. 43a; 16 
A. L. J. 78, Lindsay, J., said: 

“It is argued here that the mere fact that the arbitrator deci¬ 
ded the case of his own knowledge and without taking any evidence 
does not amount to misconduct. The matter has to be determined 
in the light of the language of the agreement by which the dispute 
was referred to arbitration. If the parties agreed that the arbitrator 
should decide the dispute between them on his own knowledge and 
further agreed that there was no need for him to take any evidence, 
no misconduct can be imputed. But there is nothing in the langu¬ 
age of the agreement to suggest that it was the intention o 
parties that the arbitrator should act solely upon his own kn °w f 8 
of the facts. That he has done so is fatal to the award, in which he 
expressly says that he has decided the case upon the basi 
own knowledge.” 


In the case Amir Begum v. Badruddm, A. I. R-. 19 t ? p P ‘; u dement 
23 I. C. 625 ; 36 All. 336, Lord Parmoor. delivering the judg 

of the Judicial Committee of the Privy Council, said : 


“If irregularities in procedure 
amount to no proper hearing of the 


can be proved which would 
matters in dispute, there woulcb 
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my m onh" d arS«a»°“' ° D the h °“' s * 0r “P^ia- 

terhniT^ pr K nC f ple ^ is - ! hat an , arb itrator, though not bound by the 
th^narf' 1 b .°^ ud,Cial procedure and rules of evidence, must hear 
the parties and if requested, their witnesses, unless he is absolved 

therefrom by the terms of the submission and must aonlv hie m nd 

to the points in dispute and decide it according to the^rdl ? d 

■of justice, equity and good eonscience Tht® LilnrV \o TZ^tlV 

parties and, if necessary, their witnesses, unless absolved thlrlr " 
by the terms of the subm.ssion, amounts to misconduct 1 ^ ^ 
oi the arbitrator within the meaning of sec li (Ma H - th P art 
Ma Myetn Bwin , 162 1 C. 772 ; A. I. g R. 1936 Rang Mgif U V ’ 

The following are the cases of misconduct 
ntay amount to ^conduct ^ntlthng^the party^to^el ^ 

award. And a party is not nrrrlnd Ji r, P . y to . set aside the 
-on the ground of misconduct even if the aTbitmm an award 

1937^0^! 4 1 o^ r 1 ^ ,S ^^Uc^U^Com^ttee^A 

necessary adjwVm Irefused to grant the 

the soepe of th^refcrence! 13101 ^ haS Icfused to he ar evidence within 

theabsence o 1 hi^op^acnV^Gwa &£*** a , v f i . tness or a Party in 

t bh ?, Ram Z- Ram Da *> 66 P.‘ R. 19*07 fso 1 p V - A11 -. 253 ; 

Mudaltv. Ponnusami Mtidali, 13 M, L J Z15)' ^ ; Sundata 

Ac°t r d he Ind,an A^°““tidesth evid * nce —^Section 

Act does no , apply to proceedings before fn lrW,Lt 

^oeee^ngfb^ore% P n 0 rSa t 0 o r r th 'Th E e Vid 'l”” Act do n °‘ a PP'y to 

£&“«• "to of natura julttce "''ir' 0 ” are bound <° 
technical rules of evidence. (SufiL V cn™ y are Unfe «ered by 

«5). \yuppu v. Caxnndcharyar (1887),U Mad! 

Howard v. Wilson 4 Cal 

Speers tsc 'ZrSSFiF W«S “ 

tPrejUdiC ‘- Th = “PP'lStii ~L m aE fbe ta ^r d '° w b a : 
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refused by the learned Judge of the first instance, upon the ground 
that the defendant had acted improperly in using the letter. The 
Court of Appeal observed : 


“Then as regards the letter itself, upon which the learned 
Judge in the court below has laid so much stress, it is perfectly true 
that it was a very improper thing for the defendant’s attorneys to 
use a letter in evidence which was written without prejudice , and 
obviously in the course of negotiation between the attorneys on both 
sides for an amicable adjustment of the plaintiff’s claim. Com¬ 
munications, such as these are clearly inadmissible in evidence. They 
are excluded on the ground of public policy and convenience, and 
the rule of law which excludes them is as binding upon the arbitr¬ 
ators as upon the Courts of Justice, notwithstanding section 1 of the 
Evidence Act. One is only surprised that a rule, so well-known 
amongst professional men, should have been transgressed, in this 
instance, by the defendant’s attorneys...After all, the utmost that can 
be said is that the arbitrator made a mistake in receiving and using 
as evidence a document which, according to law, ought not to have 
been received. It is not suggested that he knew that he was doing 
wrong nor does it even appear that the plaintiff’s advisers who were 
present, objected to the letter being received, upon the ground that 
it was written without prejudice. They objected on a different gro¬ 
und. Under these circumstances, we think that there was no 
sufficient reason to justify the learned judge in refusing to confirm 
the award. His decision will, therefore, be reversed, and our order 
will be that judgment be given in accordance with the award in 
the usual way.” (See also Das & Co. v. Broach Electric Supply Co., 30 
Bom. L. R. 90 ; 108 I. C. 18 ; A. I. R. 1928 Bom. 55). 


Therefore where the arbitrator allows to be given and acts 
upon evidence which is absolutely inadmissible and goes to the very 
root of the question before him, the award may be set aside, 
notwithstanding that the parties may have agreed that they should 
not be bound by the rules of evidence. (Wolford Baker & Go. v. 

Macjie & Sons, (1915) 84 L. J. K. B. 2221 ;113L.T. 180). In this 
case Lush, J., observed : 

•‘It may be that the rules of evidence which are acted on in 
these courts may not be strictly enforced in proceedings before: a iay 
arbitrator. It is unnecessary to express an opinion whether that 
so or not. But when it appears that an umpire allows to be given 
and acts upon, evidence which is absolutely inadm.ss.b e and which 
goes to the very root of the question before him, th 
ample jurisdiction to set aside the award on the ground o g 

misconduct on the part of the umpire.” 

In In n Keighley Matin ad & Co., (1893) 1 Q. B. 405, Lord 
Esher, M. R., said : , 
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“The parties have agreed to go to an umpire, who is not bound 
by the strict rules of evidence enforced in a court, and to be bound 
by his decision ; and in our judgment the court ought not to fetter 
the arbitrator or the parties by its own rules of evidence, but should 
consider whether something has been discovered since the award 
which the arbitrator might think material, and which alter his 
decision.’* 


This rule is, of course, contrary to the decision laid down by 
o i? 1 Alexander in the case Attorney-General v. Davison, 4 Mode. 

& Y. 160 where he observed : 

“But I have already understood that ^arbitrators are bound by 
the same rules of evidence as the courts of law.” 

The view expressed by Lord Esher in In re Keighley Maxtead 
& Co. t is scarcely in accord with the decision of the House of Lords 

•!^ e 4T Indi ° Dock v * Kirk <* d Randall, 12 A. C. 

sSo ; 0/ L. J* J3. 295. 

But V 1 Jndia an award of the arbitrators cannot be set aside on 

!,,f, gr °r Un ^ that the y Bavc not acted in jstrict compliance with the 
rules of evidence....(11 Mad. 85). 

, „ If in intending to decide rightly, an arbitrator comes to a 
wrong decision as to the competency of a witness, the admissibility 
Bntary oral testimony, or the relevancy or the propriety 
Proof of particular facts, it is now settled law that the 

SStoke 111 S5^ V1CV B h t“ or set asidc an award for the 

scf aside whin//* Sf* 14 c & W * 9 >* But an award «*ust be 
iefewli » S-f arbltrat ° r refuses to hear evidence on a matter 

v.JVrtj 58 p bTVbm v ' C ° V Z\ 2 & E - 752 ; p " Baksh 

K *. 1889 ; MaMRdra v - Mahender, 15 C. L T. 360) 

evidence from one^sideii* 

Ts Bom°299 r . tU ^ ^ T* 1 £? ^P 0 ^’ 5 ‘v.Cro^S 

CinfkT'fy ; Bhaxya v. Jugtshwar, 52 All. 938 ; 128 I. C. 4 • Delhi 

A. I. R 19261 Mad’ mft 19 Q 7 i L r» h * 396 ; ^ aTnaiUami v. Subbier, 
I. r! 1925 g 428 S Di ‘°‘ V- tut, A : 

dant of the defen- 

are empowered to dispose of the e! arbl *ators even when they 
( Venkatasubbaya v. Venkafaramanaayya A I iT iq?n‘ >*, ak j Dg cvid ence. 

£tr ? 

*— rsni' et *;.5?rii 
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not misconduct to refuse to admit irrelevaut evidence or to decline 
to summon witnesses in the exercise of his discretion. ( Rajendra v. 
Abdul Hakim , 39, I. C. 767). An arbitrator is not of course bound 
by the technical and strict rules of evidence. But he must not 
disregard the rules of evidence which are founded on fundamental 
principles of justice and public policy. ( Aboobakar v. Reception 
Committee 171 I. G. 470 ; 39 Bom. L. R. 476 ; A. I. R. 1937 Bom. 
410). 

An arbitrator who does not give any clear notice to the parties 
to produce their evidence before him and who does not take all 
the evidence that the parties want to produce, is clearly guilty of 
misconduct. ( Kanhaya v. Sheo Karan . 39 P. L. R. 582). An arbi¬ 
trator is guilty of misconduct when he examines no witness, even 
though the nature of the dispute is such that it could not be settled 
without evidence. ( Ram Chand v. Buta Ram , 130 I. C. 833 ; A. I. R. 
193 j Lah. 65). But the conduct of the proceedings depends upon 
the order of reference and if in an order of reference there is an 
implied agreement that further evidence is not to be put forward 
by the parties and that the parties have sufficiently and completely 
stated their case, the award cannot be invalid because the arbitra¬ 
tors did not give notice that they were prepared to receive evidence. 
(Venkata Rcddi v. Krishna Reddi , A. I. R. 1927 Mad. 1010). If once 
it is proved that evidence has been improperly admitted, the ques¬ 
tion whether such evidence had or had not an effect on thearbitra. 
tor’s mind is immaterial and the award cannot be supported. 
Sanyasi v. Venkata 73 I. C. 470 ; 44 M. L. J. 263 ; A. I. R» 1923 
Mad. 301). 

Arbitration using personal knowledge. —In a Madras case 
Chidambaram Chettiar v. Ayyappa Chettiar, A. I. R. 1935 Mad. 152 ; 155 
I. G. 1095 ; 69 M. L. J. 558, ithe court observed. 


“There is no doubt that if the arbitrators used knowledge or 
information derived from other sources than those, if they failed 
to communicate to the parties what they so knew and if the party 
making objection was prejudiced, the award would be invalidated. 
These principles must, of course, be applied with reasons. 


It has been held by the Bombay High Court in Daulat Singh v. 
Ralna Anand Singh, A. I. R. 1926 Bom. 527 ; 97 I. G. 673 thatwhere 

an arbitrator has been selected because of his personal knowledg 
of the matter in dispute, it will not be misconduct on his part to 
use his personal knowledge in coming to a certain decision, althoug 
in such cases it is desirable that he should tell the parties what is 
personal knowledge is and give an opportunity to them to adduce 
evidence sufficient to vary his.views. 
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In Muhammad Nawaz Khan v. Alam Khan, 18 Cal. 414; 18 I. A. 
73, the Privy Council referred to the fact that the arbitrator was 
selected by reason of his knowledge of the circumstances of the 
family, so that a decision based upon that knowledge would not 
amount to misconduct. 

Where a submission recited that the arbitrators had been 
appointed on account of their skill and knowledge of the subject, 
-and one of the parties brought before him a statement of certain 
facts which he alleged to be material, and offered to support it by 
proof, the House of Lords held that the arbitrator was justified in 
refusing to receive it, if taking all the matters alleged to be (acts 
into consideration, with his own local knowledge to guide him, 
and all the circumstances in his view, he felt that such facts would 
have no effect upon his determination. (Johnston v. Cheape, 
(1817) 2 Dow. 247). 

Similarly, there is a reference to the judgment of Lord Gran- 
worth where certain surveyors were appointed to settle the amount 
of rent and other terms of a lease of a coal-mine. Lord Cranworth 
aaid: 


'‘I do not agree in the suggestion that it was incumbent 
on the arbitrators to examine the witnesses. I do not think that is 
the meaning when a matter is referred to surveyors and people of 
skill to settle what the value of the property to be bought or let is. 
Necessarily they are entrusted, from their experience and their 
observation, to form a judgment which the parties referring to 
them agree, shall be satisfactory. Therefore, I do not tbinlc there 
was anything of importance in their not examining witnesses, 
provided bona fide they meant to say. “We know sufficient of the 
subject to decide properly without examining witnesses.” {Eads v. 
Williams, (1854) 24 L. J. Ch. 531; see also Ruttonsey v. Bombay United, 
37 I. G. 271 ; 41 Bom. 518). 

In Wright v. Howson, (1888) 4 T. L. R. 386; an arbitrator 

Experienced in cloth was held justified in deciding a dispute as to 

quality upon inspection of samples only. It was observed: 


•comrr»pr e,e< ? ever y -da y practice tells us that tin many important 

benlfi?«r tcrs r’ S " ch M j n the salc of g° ods h V sample, the 
almost n^rS.S f -r CrCrnng a dis P ute to ex P cr * arbitrators would be 
bv witne^fr^l 1 ^ Wa l csscatial them to decide the case solely 

between the S t°“ side ° r thc othcr as to the comparison 

Detween the goods tendered and the sample.” 

ledge car \ im P 3rt their, own personal know- 

eage into the consideration of the case before them will depend 

D - -. 
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upon the teims of the submission to arbitration. If the submission 
simply asks the arbitrators to decide a case, that does not give 
them a right to impoit their own personal knowledge into the 
consideration of the case. But where the submission to arbitration 
gives them an option either to take evidence or to decide the case 
upon their own personal knowledge they are entitled to import 
into the consideration of the case their own personal knowledge 
(ralavesam C nett tar v. tfarayana Aiyar 88 I. C. 660; A. I. R. 1925 
Mad. 1086; 49 M. L. J. 115). Therefore, it is clear that an arbitra¬ 
tor is not entitled to examine witnesses in the absence of the parties 
or institute private enquiries behind their back, and an award 
based on such information or knowledge is invalid, unless a power 
is expressly vested in the arbitrator by agreement of the parties 
where they are sui juris. (Ram Lai v. Mahadeo, 89 I. C. 832; A. I. R. 
1925 Oudh 741; Venkatasubbiar v. Ramiah, A. I. R. 1935 Mad. 184; 
155 I. C. 381; Canesh Narain v. Malida, 10 I. C. 450; 13 C. L. T- 
399; Tytbbhai v. Abdul, 25 Bom. L. R. 392). 

Where the question is one relating to the market rate on a 
particular date, prime facie it is not necessary for the arbitrators to 
hear oral evidence as the market rates are, as a rule, well within 
their knowledge and within the special experience for which arbitra¬ 
tors are selected. (Bhican v. Tagor, A. I. R. 1927 Cal. 227). 


An arbitrator cannot import his own knowledge into a case or 
base his decision upon information obtained otherwise than from 
the evidence submitted to him by the parties, unless permitted to 
do so by the terms of reference. (Abdul v. Bahram A. I. R. 1935 
Pesh. 69; 155 I. C. 1022). 


12. (1) Power of Court where arbitrator is removed or 

his authority revoked. —Where the Court removes an 
umpire who has not entered on the reference or one or 
more arbitrators (not being all the arbitrators), the 
Court may, on the application of any party to the 
arbitration agreement, appoint persons to fill the 
vacancies. 

(2) Where the authority of an arbitrator or arbitra¬ 
tors or an umpire is revoked by leave of the Court, or 
where the Court removes an umpire who has entered on 
the reference or a sole arbitrator or all the arbitrators, 
the Court may, on the application of any party to the 
arbitration agreement, either— 

(a) appoint a person to act as sole arbitrator in 
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tfce place of the person or persons dis¬ 
placed, or 

(b) order that the arbitration agreement shall 
cease to have effect with respect to the 
difference referred. 

(3) A person appointed under this section as an 
arbitrator or umpire shall have the like power to act in 
the reference and to make an award as if he had been 
appointed in accordance with the arbitration agreement. 

' Comment 


Scope and object of Section 12.— Section 12 of the Indian 
Arbitration Act la>s down the power of the court in case ol removal 
of an arbitrator or in case ol revocation of his authority. It makes 
provisions for the consequences ol the removal of arbitrators while 
■ection 11 makes provisions for the removal of an arbitrator or 
umpire under the circumstances specified in section 11. Under none 
of the sections previous to section 12, any power has been given to 
the court to replace such an aibitrator or an umpire. This cower is 
given by section 12. * 


ouo-scaion (j) 

Scope. According to this sub-section, wheie the court removes 

afhiJ™?n r xJ 7 b °f S a? DO \f n u rcd /? n lhe rcfcr «>ce or one or more 
thP fc r C1Dg a11 ,hc arbitrators), the court is empowered on 

pe„o£?,o 6U '° ’ h ' a,bi,ra,ion 3g.«mc n ,, to appoint 

Removes.—Under section 11, the court may remove an arbi- 
« the pr r oce“dm g r " ' ,,h " di,atOTy or haa "^conducted himself 

Umpire who has not entered upon the reference_ Tf 

arbitrators have allowed their time to expire without mikW an 

of the arbitrators insists UDon nroHiirir,? * . j l61 )* If one 

other refuses to allow it to P be don^ this^s a^uffoie^T* *** 
between .he arbitrators to authorise t£e intcrferfnTof tKS 
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(Cudliff v. Walters, 2 M. & Rob. 232). It is sufficient to enable an um¬ 
pire to make an award upon ail the matters, that at' the conclusion 
of the evidence the arbitrators arrive at different opinions in some 
of the matters referred; and he need not, if the time of making the 
award expired, wait to see if they ever agree. (Winter in jham v. 
Robertson, 27 L. J. Ex. 301)- 


Not being all the arbitrators. —Sub-section (1) applies when 
one or more arbitrators are removed and not when all the arbitra¬ 
tors are removed. Where all the arbitrators are removed by the 
court under section 11, Sub-section (2) oi section 12 will operate 
and the sole arbitrator has to be appointed. It is tantamount to 
revocation of the authority of th~ arbitrators. 


Subsection (2) 

Where the authority of an arbitrator, etc.revoked by 

leave of the court.— Section 5 of the Indian Arbitration Act enacts 
that the authority ol an appointed arbitrator or umpire shall not be 
revocable except with the leave of the court, unless a contrary 
intention is expressed in the arbitration agreement. 


After a reference to arbitration has been made in a suit 
through the court the parties cannot be allowed, by mere consent, 
to abandon the arbitration and go on with the suit or ask for a fresh 
reference. But if a concluded compromise in undisputed terms be 
placed befoie the court by all the parties, whether before an 
award has been made or after, the court may grant leave 
to revoke the submission under section 5 of the Arbitration Act ana 
on superseding the arbitration agreement thereunder under section 
12 (2)(6)pas$ a decree in terms ol the compromise. (Profulla v. Ranchi- 
nan, A. I R. 1946 Cal. 427 ; 50 C. W N. 287). 


Even when the authority of an appointed arbitrator is revoked 
with the leave of the court, the revocation has not the ettect oi 
cancelling an arbitration agreement. It is only when there is some 
thing in the arbitration agreement itself giving to the parties 
only g the right to revoke the authority of an appointed arbitrator in 
die event of his failure to make an award within the specified 
£ but also the right to revoke the arbitration ag-emeat^or 
that reason, that the revocation of the authority of th 
will make the arbitration agreement mlructuous. (Sony Lal v 

Lallu Prasad, A. 1. R. 1955 Madh. Bh. 91. I. L. R. 

Madh. Bh. 31). 

Subsection (3) 

Effect.-Thc effect of this sub-section is that an arbitrator 
or umpire substituted by court under sub-sections (1) and 
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of section 12 to fill up the vacancy, will be entitled to exercise 
the same powers in proceeding with the reference and in. 
making an award as if he had been appointed in accordance 
with the original arbitration agreement. By the enactment 
of this sub-section, any controversy as regards the powers of 
the newly substituted arbitrator or umpire has been set at rest. 

* l^ ^wers of a rbitrator .— The arbitrators or umpire 
shall, unless a duierent intention is expressed in the 
agreement, J>ave power to— » 

V^jadminister oath to the parties and witnesses 
appearing ; 

<1['feffstate a special case for the opinion of the 
Court on any question of law involved, or 
state the award, wholly or in part, in the 
foi m of a special case of such question for 
the opinion of the Court; 

V^lnake the award conditional or in the alter¬ 
native; 


X^Tcorr 


„ correct in an award any clerical mistake or- 
error arising from any accidental slip or 
v'omission; 

^%/efadminmes to any party to the arbitration 

' s «ch interrogatories as may, in the opinion 

of arbitrators or umpire, be necessary, 

> • • • • 

Comment 

, the — Section 13 sets out the powers of 

SS^rt oj-lSM t0 S ° me ext ™\ 0 V CCtio n 10 of the Arbitra- 

2?rv£ J“Vp 8 ^ a 2 d on P ara 8 ra ph 11 of the Second Schedule to 
the Code of Civil Procedure, 1908. 

.:5 ect,on . 13 se . ls out the P owers of the arbitrators when there 
"" " P«*«“ ««••»* an arbitrator depend entirely on the con. 
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tht C aoSH ery P°7 F u giVen -° him by the Arbitration Act is subject 
the agreement of the parties.” J 


to 


Pow er <o — determine validity of contr act. -Primarily 
the arbitrator’s jurisdiction depends always on ihe meaning and 
construction of the language of submission for an arbitration. Then, 
again, on a properly worded submission, ao arbitrator can be m ade 
a judg e not only of f acts but also oMaw, But w hen the ques tion 
itself is m is>ue_in_the_s_ense that the controversy is whet her the 
parties concerned at all entered into a valid agreement ljr arbit¬ 
ration, then that controversy cannot be deci ded by the a rbitrators. 
That jurisdiction belongs to the Courts. But where the question is 
not one whether there was at all a submissio n to arbitration, 
but whether certain facts exist which make the contract or the 
submission v oid or u nenforceable injaw or statute, the arbitrator’s 
jurisdiction is not thereby ipso facto ousted if it is otherwise within 
the scope of the submission. Thus where the validity of an arbit¬ 
ration clause depends on the vilidity of the contract containing it 
which in its turn, depends on deciding whether certain fact 
existed so as to make the provisions of the West Bengal Jute Goods 
Act, 1950 applieable to the contract, the arbitrator is competent to 
decide that issue of fact. (Bhudar Mall v. Umi Shankr, A. I. R. 
1953 Cal. 613). > ■ -_- 

(^) Clause (a) 

Power of arbitrator to administer oath. —The powers 
given to an arbitrator or umpire to administer oath to the 
parties or their witnesses are discretionary. / ^fle is not compelled 
to administer oath to any of them .—(Russel : On Arbitration, 13th 
Edition, page 132). But oath is to be administered if that is 
the condition of the submission unless it is waived by the. comp¬ 
laining party by his condu ct. It is no ground for setting aside an 
award that the arbitrator (a layman) has examined witnesses not 
upon oath or affirmation if that mode of proceeding was not 
objected to at the time of their examination. {Biggs v. Hansell, 
16, C. B. 562). 


It is n ot absolutely n ecess ary tha t th e evidence befo re an arbit¬ 
rator should be taken on oathjjhe parties ma y wai ve—it. ( Wakrfield 
v. Llanelly 34 Beav. 243).“WTtnesses in an arbitratiqnjnay_be exa¬ 
mined by consent without_bging sworr^ij^they_arc_swom before the 
award is madf^ {Mansfield v. Partington, 2. L. J. (O. S.) K. B. 153). 

Where a cause was referred to arbitration by an order direct¬ 
ing the witnesses to be sworn before a judge, and the arbitrator 
took the evidence of the plaintiff’s witnesses not upon oath, 
which the defendant objected_Jo. though he permitted his own 
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-witnesses to be e xamined unswo rn, it was held that by his procee¬ 
ding th e defendan t had waive d the objection and that he could 
not, on t his ground, impeach the awa rd. (Allen v. Fronds. 
9 Jur. 69 \). 


The law is thus stated by Rusell : 

"An arbitrator or umpire has power, uoles t he arl»itr^ ttr»n 
agreement expre sses a contrary intention, to e xamine on o ath: 
or affir mation the parties and wit nesses appearing before him He 
is not c ompelled to_take the evidence on oath : t he matter is within 
his d iscretion, unless the mode of examination is expressly stipulat- 
ed fo r in the arbitration agreeme nt.*» (i5th Ed at p 15H). 

Power of court to issue processes for appearance before 
arbitrators— mde section 43. 

ft 

Power to administer sp ecial oat h.—Conflicting opinions have 
been expicssed by judges ou the question whether the arbitrators 
are competent to administer special oath. 


In Walltullah v. Chvlam Ah. 1 All. 536, the question arose whe¬ 
ther the arbitratqrs__were legally entitled to administer to , 
witness under sgtrepSo^tJh£uaths^cL»nd^hT^dence so taken 
could ffirm the basis of an award. Pearson, J. of the Allahabad High 
C ? urt held that the arbitrator were not legally comDetent to ad- 
m,nistgr the _ oath . But Spank.e, J. of the sa^T 'Court toSTtHe^n- 

trary view and held that the arbitrators were authorised to adminis- 
xcr an oath. 


Vterabhadra, 29 I. G. 49 : 17 M. L. T. 241 
before?? A A iyar J* said , that thcre ls nothing illegal in parties agreeing 

^fZl P rr^ y ^ arS c i0 ha r C e * ldcnc « taken after the administration 
ol any reasonable form of oath to witness. 

social Mature uni^aU “pan!’bvIXett^S' * 

arbitrator °and U ^hat ^ould £ “ 

-Dhanraj, A. I. R. 1925 Sind 287). But where s^h'braTOu'r-.' 0 *^ V ' 
not been objected to by the non-consenting partv he ™ h r ? VC 

wards ra.se that objection because the doctrine of wtl? L V ** 

such a case. (O’ Neill v. Clark, 57 Nehr. 760)? PpllCS t£> 



Clause (6) 4 

Power of arbitrator to state soeci.l 
atate a special case is jjgcrctionary withSearbitr ator. 


to 

Jful 
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“Under the English law, the arbitrato r can be compelle d to 
refer a point ol law for the opinion of the court, and on this there- 
is authority thaVwhere the only matter in dispute is_a_augstion of 
law, the court s wil l be dispo sed to refuse t o stay sin ce it w ill be 
idle to re mit to the arbitrator that which th e arbitrator wou ld, in 
his turn, have to remit to the court. But this argument doe s not 
apply in India _J because _ tEe Indian Arbitrat ion A ct contai ns no 
provision under which the arbitrators can beeompelIed_lQ_re i e r to 
the court a question of Taw. T'he machinery of _t h e Indian_Act is 
adequate for the disposal bothjof ques tio ns of fact and questions of 
law, and clause (b) gives the_ arbitrators power to invoke the 
assistance of the court for a dec.sion of aquest^iqnjif law, if they so 
desire.” (KodwmaT v 7 Volkart Bros. I. C. 434 : 12 S. L. R. 34). 
It was held in this case that the arbitrators are competent to decide 
questions of law and fact, and the fact that a difficul t point of law 
is involved is not ordinarily a__g?od ground for refusing to stay. 

The Calcutta High Court observed : 


“Section 1 3 of the Indian Arbitration Act provides in clause 
(b) that the arbitrators have power to state a special case for the 
opinion of the Coutt on any question of law involved. Section 9 ot 
the English Arbitration Act, 1954 empowers the Court to direct an 
arbitrator to state a question of law, but not under the Indian 
Arbitration Act. There are no powers in the courts in India under 
the Indian Arbitration Act. 1940, to direct the arbitrator to state a 
special case.” (Haji Ebrahim v. Northern India Oil, A. I. K. 1931 

Cal. 230). 

The arbitrators have power to state a special case for the opinion 
of the Court on any question of law involved in proceeding* 
them. A question of law can be submitted by an arbitrator to the. 
conn and be decided by it. Thus, where the jur.sd.ct.on of the 
arbitrator is in doubt or dispute, the arbrtrator is fully uompe'en 
and it .s his duty to refer the matter to the Court. (Halley v. 

Kotagin, A. I. R. 1950 Hyd. 63). 

Opinion of Court, whether binding 

In Adamji Lakhmafiji v Messrs. Lems Dreyfus Court on an 

A. I. R. 1925 Sind 83, it was held that j V. 

application by arbitrators under clause (bI of the. A . rUdiction 

is an opinion given by the court in m rel> d cannot, there- 

and is not a judgment or decision of the Court ana can 

fore operate by way of res judicata. 

, In England the Court can compel an a.bitmtor to stam a case 

but the courts ip,,Indift;have no such, P® • ^ case or not as. 

the discretion of the arbitrators to state a special ca 
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they choose, and the Court has no power to enforce its rulings or 
directions upon the arbitrators if they do not choose to follow the 
rulings or obey the directions ( Gopaldas in his Law of Arbitration m- 
India). This distinction has an important bearing on the effect, so 
far as the arbitrators are concerned, of an opinion on any question 
of law obtained from the Court by Arbitrators. If they can legally 
be compelled to obtain that opinion, then it would seem that they 
are legally bound by the opinion when obtained ; if it is merely 
optional to them to seek such an opinion.it would appear that it 
has not necessarily a binding iefFect upon them. It cannot be said 
that the opinion of the Indian Court is final and binding on the 
arbitrators. (A. I. R. 1925 Sind 83). 

Award in the form of special case. —An arbitrator or 
umpire may state in the form of a special case for the decision of 
the Court, either any question of law arising in the course of the 
reference or an award. It is not misconduct for an arbitrator or 
umpire to refuse to state the award wholly or in part, in the form of 
a special case on any question of law for the opinion of the Court. 
(Russell, 15th Ed. at p. 285). 

A special case in an interim award, or upon a point of law 
arising in the course of a reference, may be stated, notwithstanding 
that proceedings under the reference, are still pending, while a case 
contained in a final award can only be stated after the proceedings 
are at an end. (Russell, 15th ed., P. 163). 

An appeal is provided in the case of an award stated in the 
form of a special case. (Section 39 (1) (ti) ). 

Clause (c) 

Making of conditional award.— An award may be condi- 
tional or in the alternative. 



, A dispute concerning, the ownership of a diamond ring is- 
nn{ C JJ ed t0 u r n ltratl °u' T L hc award ma y d irect that the par ty in 

reducedj^Rs^J^ i/die^rin^Is^r^irned b ° 

- - SSS sagas rtcuK 



on the parties.— Russell, 13th Ed., P 257^R,.f *"r w 

*n .arbitrator, who is empowered to decide^c Lr IS 

be set aside, to pass an award T T e * hcth , cr a sale should 

repaying the purphase-paoncy. Y^Lmiv rii/I? 1 * °i^ ? e * cndor 
(1912) 1 M. W. N. 90i). C ‘ ^ 
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‘‘The matter in dispute before the arbitrator was whether the 
plaintiff was entitled to have a sale deed set aside. The arbitrator 
was of opinion that while the plaintiff was entitled to have it set 
aside, he was also bound as a matter of equity to repay the money 
that he has received in connection with the sale deed. It cannot 
be said that he acted beyond the limits of his jurisdiction in 
passing what in substance was a conditional award in plaintiff s 

“favour.” 

A conditional award may be open to objection that it is not 
final or definite, but a conditional award may be valid when a 
provision is made by it for an alternative in case the condition is 

not fulfilled. 


Making of alternative award.-An award in the alterna¬ 
tive may be sufficiently certain and final. If an award directs one o 
the two things to be done and one of them is uncertain or impossi- 
ble, the award is nevertheless sufficiently certain and final if th 
second alternative is certain and possible, and it wdl be incum¬ 
bent on the party to perform the second alternative. {Simmons v. 
Swaine, (1809) 1 Taunt. 549). Where a submission was with ^ ef " en ^ 
to a breach of coptract by the non-delivery of c «tain goods an 
award directing the delivery of the goods or, «n delault thereof, 
the payment ol a sum of money was held to be a good awar . 

(Gabriel v. Langton f 4 W. R. 249). 

By two contracts, goods were sold under the conditions of the 

Association. Arbitrators appointed under these co “^V J thc 
the sellers in default and made an award in fav .°J r ol , 
huvMS On appeal, the appeal committee of the Assoc,auon made 
a final award in favour of the buyers and, alternatively, at the 
requestTthe filers, stated a special case on a quest.on o. aw 
They required that either party, if they wished to proceed 

Lotice PC and Te^he" argu^t. Otherwise their 

Tniomake theXrn^velward 

2K D B 77V; 37 T L. k. ft 

Alternative award made bythe -bitmto„ ^of a 

0^) 2 £'8*8,4, 83 L. J. K. B. .00 „ 
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Clause ( d) 

Clerical mistake or error arising from any accidental 
slip or omission. — Upon the construction of these words, as a 
matter of grammar, cl erical error belongs to m istake* only and ‘error 
aiising...omission, is a second and independent limb of the clause. 
A clerical mistake is something mechanical—a slip of the pen or 
something of that kind. The word “accidental” applies both 
to ‘slip’ and to ‘omission’. Accidental slip occurs when some¬ 
thing is wrongly put in by accident, and an 'accidental omission’ 
occurs when something is left out by accident. (Sutherland & Co 
v. Hannebring Bros. Ltd., 90 L. J. K. B. 225; (1921) I K. B. 336). 

See also comment under section 15 (c). 




. Iaterr °gatories.—^This clause gives the power to the 

suchTnte'^LS§r« < U 0 Call . u P° n , eithcr ° f ^e parties to answer 
sucn lnterjpg^tfpHes as are deemed necessary. 

£|J^ward to be signed and filed.-v(lVWhcn the 

°h r? ire w made ** * ey s £i\ 

sign it and shall give notice in writing to the parties of 

f esTnd’^r 1 ^ SiSn ' m l, ***** and of the 'amount of 
and award g p3yable “ res P ect ° r * he arbitration 


(Z/T h, 




Of an;^S itrat f or umpire shall, at the request 

charges of filing the award cause tit f j COStS . acd 
• copy of it, together with ^ , •? award °r a signed 

which may have been taken" a J!f° Sltl ° n j ? nd <* 0cU ments 

be filed in/Court and the Cour t P W ^ them to 

y* r-m, of a. aiin S “ .t 8ire 

■ tarsi ■ •»»>.' 

-givmg notice to the parties and hC ?° Urt ’ after 

pronounce its opinion thereon and !T“ 8 • them - s hall 

-added to, and sLil form part of“he atT' 0 " Shal1 ** 
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Comment 

Sub-section (/).—The object of notice of making and signing 
of award is to apprise the parties to the arbitration agreement of- 
the fact of the making of the award so as to enable them to prefer 
objection before the court in proper time. A mere omission on the 
part of some of the arbitrators to sign the notice required by the 
section is a mere irregularity and does not vitiate the proceeding. 
(Ram Ratan v. Adhar , yl C. L. J. 267 ; A. I. R. 1953 Cal. 646). 

Subsection (2 ).—The mere filing of award in a court by a 
party to it is not enough within section 14(2) but where the award 
or a signed copy thereof is in fact filed into court by a party, he 
should have the authority of the arbitrator or umpire for doing so. 
It cannot be inferred from the mere handing over of the original 
award by the umpire to both the parties that he authorised them 
to file the same in the court on his behalf. That authority has to 
be specifically alleged and proved. ( Kumbha Mawji v. Union of 
India, A. I. R. 1953 S. C. 313 ; (1953) S. C. R. 878 ; (1*53) 1 
M. L. J. 841). 

Where the umpire sends the award to the court by post in 
compliance of its notice, it is sufficient compliance, (ibid). 

Sub-section (2) of Section 14 lays down that the arbitrator or 
umpire shall file the award only— 

(i) When any party to the arbitration agreement or any person 

claiming under such party requests the arbitrator or um¬ 
pire to tile the award ; or 

(ii) When the Court directs the jarbitrator or umpire to file 

the award ; 

(iii) When the fees and charges due in respect of— 

(1) the arbitration and award, and 

(2) the costs and charges of filing the award, 
have been paid. 

The arbitrators are bound, at the request of any party or if so 
directed by the Court, to file an award or a copy thereof in the 
Court on payment of the fees and charges due in respect of the 
arbitration and award and of the costs and charges oi filing the 
award, and such award, unless it is set aside or remitted for reconsi¬ 
deration, becomes enforceable as if it were a court decree. 

Under sub-section (2) of section 14 the actual of the award by 
the umpire is not necessary but it is sufficient if the umpire causes • 
the award to be filed.. , , ■ ' 

I » / * 
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It is not necessary that an application to file the award should 
he made by all the arbitrators. Any one of them on behall ol the 
others can file the award, (i?. K. Misra v.i Kundan Lai, I. L. R. 
<1949) Nag. 272 ; A. I. R. 1949 Nag. 349 ; 1949 N. L. J. 408;. 
T’here is nothing in section 14 which precludes the arbitrators from 
filing the award. It is not correct to say that only the parties to the 
arbitration should make an application in Court for filing an award 
or causing an award to be filed. (Narain v. Devaji, A. 1. R. 1945 
Nag. 117 ; I. L. R. (1945) Nag. 323). 

In case of transfer of a case to another Court after order of 
reference but before award, the award should be filed before the 
-Court to which the case has been transferred. (Harbhan Dutl v. 
Ladli Satan, A. I. R. 1933 Oudh 547 ; 146 I. C. 582). 


Where arbitrators make an application for filing an award at 
the request of one of the parties to the arbitration, the proper pro¬ 
cedure is to allow the parties to the arbitration to take up the litiga¬ 
tion in their hands and relieve the arbitrators. (Narayan v Devaji 
A. I. R. 1945 Nag. 117). 

Where a Court finds that it has no pecuniary jurisdiction to 
-entertain an application for filing an award, the proper order is one 
•of return of the application for presentation to the proper court and 
not one of dismissal of the application. iVinayak v. Ancmt A. I. R 
1945 Nag. 214 ; 1945 N. L. J. 253). 


The arbitrators are under a plain and simple duty to return 
the documents entrusted to them by the Court when their rieht to 
.keep them comes to an end, whether by making of an award or by 

?7 cTf MS? tT* mg ,m P?, ss,ble - (Narasingh v. JV„/„r Chani. 

/docmm'ems^produced before'^ ZTZ 

b. z ; i? Z ial 

render the award invalid, (A. I. R. 1926 Oudh 3071 Pene*T'^ n0t 

; ”^uired1o b be' V me'd nCe 

c wi- 

th^fiiing C of 1 the°awainl , ^>therwUe a *Ui^ C i^ rOCCe< H ngS “ d 

(Ramtaran v. Adlwr, A. I. R. 1953 Cal h 646). dancc Wlth law - 

Where the parties to the proceeding for filino , 

-any application under Section i4 do not faise a nlel tb S?”* ° D 
ment to refer as well as the award and proceedings 
-re collusive, the Court is not justified m railg gS s u^ 0r ' p!ea° UIt 


ous 
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motu, which is one of fact, and in rejecting the application to file 
the award on that ground. (Sobha v. Faqir, A. I. R. 1947 Lah. 24 ; 
225 I. C. 166). 

Notice of filing of award. —The provisions of section 14(2) 
are mandatory and it notice of the filing of the award is not given 
to the parties, no decree can be passed by the Court on the basis of 
the award. (Maironjan v. Asaruddi, 43 C. VV. N. 924 ; Muhammad 
Hussain v. Lallu, 17 I. C. 430 : 15 Oudh Cases 294). Under this 
sub-section, the notice of filing is not to be given by the arbitrators 
or umpire but by the Court. 

Where a defendant does not appear before the arbitrator to 
whom dispute has been referred to for arbitration and the arbitra¬ 
tor makes an award the Court cannot pass a decree on the basis of 
such award without issuing notice to the defendant, and the failure 
to issue such a notice is fatal to the decree. 


The provisions of section 14 are mandatory and the parties are 
entitled to notice of the date of the filing ol the award even if they 
had knowledge of the date on which the award was filed. The 
omission to give such notice is material 'irregularity and if a decree 
is passed upon the award without giving such notice, the decree is 
liable to be set aside, in revision. (Curditta Mai v. Basant Mal t 89 
I. C. 240 : A. I. R. 1952 Lah. 619 ; Bholanath v. Batta Krishna , A. I* 
R. 1927 Pat. 135 : 95 1. C. 321 ; Saroj Bala Bose v.Jatmdra Nath 
Bose, A. I. R. 1927 Cal. 619 : 103 I. C. 625). 


Where notice of the filing of the award was issued to all the 
parties except the party who had himself filed the petition in Court 
for a direction on the arbitrators to file their award and two other 
parties who had already appeared in Court and filed their objec¬ 
tions, the award was held to have been filed in accordance with 
law. (Ramratan v. Adharchandra , A. I. R. 1953 Cal. 646). 


The notice need not be in writing, formally delivered to the 
parties. It may be given orally if the parties are present in the 
Court personally or by authorised agent at the _ th £ , ? 

of the award. {Imam Din v. Allah Rakha, A. I. -R. 1942 Lah. • 
44 P. L. R. 249 : 20 I. C. 462). The Court’s notice need not be 
in writing. (Harichand v. Lachman, A. 1. R. 1948 E. P.I I • * £ 

R. 57). The arbitrator has to give notice in writing of the fact th 

the award has been made and signed. 


It is the statutory right of a party to be personally scrwdwtb 

notice of the filing of the award, and the Ser ” f c< ; h “ C fil ? n . P D f the 
service is not a proper serv.ee. Knowledge rf^th^« R 

award acqu.red otherwise than in the 9 
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^'The obw lies upon the party desiring to proceed with the suit, 
to'^atisfy the Court that there -was sufficient reason why the matter 
should not be referred in accordance with the agreement and the 
case was one in which the Court by reason of the fact that an order 
under this sub-section cannot be made, should be satisfied that 
there was sufficient reason why the matter should not be referred 
in accordance with the agreement and should, therefore, refuse to 
exercise its discretion to stay the suit. (Daw Shwe Thit v. Ma Thant.. 
A. I. R. 1933 Rang. 331). 

Where the defendant is called upon to show cause why the 
order of revoking the submission to arbitration should not be made 
it is necessary for him to show what cause he had of revoking the 
submission to arbitration. He need not wait till completion of the 
award. (Ghulam Mohd. v. Copal Das, A- I. R. 1933 Sind 68). 

r.v P ° werof C ° ort *> appoint arbitrator.— The jurisdiction 
ot the Court to order a reference to arbitration is derived from the 
agreement of the parties, and an order of reference has to be made 
by the Court according to the provisions of the agreement (subject 
to any powers conferred on it by the statute), and at any rate it 
should not be inconsistent with the intention of the parties disclosed 

v R.Z ?? fe !i men 2 °t V“X5 “ D8 J truction of it3 terms. (, Narayanabba 

rt m £i an i, a ’ A ' l - R * 1930 Mad - 28 ; 129 i. c. 638 ; eo-Kirr-’n: 

ilL. ThC C ° Urt r cannot change the original -agreement between 

^ fer thC r di jP utc to certain number of arbitrators 
X C3Se dis agreement opinion of the majority of 
Mad S). Sh ° U d Prevail. {Bamayya v. Bappaya, A. I. R. 1926 

ysk reference requires the assent of both sides. If one side is- 
not prepared to submit a given matter to arbitration when there is 

musfbeTad toT“r Sh ° Uld be rcferred * then recourse 

must be had to the Court under section 20 and the recalcitrant 

(41 I^th^lLr 6 com P cll . ed to submit the matter under sub-section 
tVL.J* f abscnce of either, agreement by both sides about the 

ai - r - ° fIndia - 

file a„ A » P rh^!r A ° appcal Ues from an °.der filing or refusing to 
hie an arbitration agreement under section 39 (1) (i?V No annlll 

With P^ov tded A rt icle Tof Schedule Il'onhfcZru- 
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Fees Act. In case of appeal. Article 2 of the same Schedule is 
applicable. 


Limitation. —There was a contract between A and R about 
the supply of fuel by A to R for one year ending an 20-2-1952. It 
contained an arbitration clause for reference of a dispute arising 
under it to the arbitration of B. Some dispute arose between the 
parties about the quality of the fuel supplied and on 28-6-1951 R 
informed A that it had rescinded 'the contract. A protested against 
the decision but his protests were ignored and on 12-7-51 R informed 
him by telegram that the decision to rescind the.contract was final. 
On 3-11-51 A asked R to refer the dispute between them to the 
arbitration of B according to the arbitration clause of the contract, 
but R refused to do so and communicated its refusal to him on 
23-11-51. After remaining quiet for some time, A filed an applica¬ 
tion under section 20 of the Arbitration Act in the Court of Civil 
Judge on 3-8-54. 


The cause of action for filing the application accrued to A 
earlier than 12-7-51. The period of limitation for the application, 
-as provided in Article 181 of the Limitation Act, is 3 years from that 
earlier date. Therefore the application which was made more than 
three years from that earlier date was barred by time. 

! It has been held by the Allahabad High Court that Article 181 
of the Limitation Act, which is a residuary Article, applies to 
applications not only under the Code of Civil Procedure but also 
under the Arbitration Act, for which no provision is made elsewhere 
in the Third Division of the First Schedule of the Limitation Act. 
Therefore an application under section 20 of the Arbitration Acr 
must be made within 3 years of the date on which the right to make 
it accrues. 

Article 181 is contained in ihe third Division of First Schedule 
of the Limitation Act and provides for the limitation of 3 years to 
be computed from the date on which the right to apply accrues, for 
an application for which no period of imitation is prescribed 
elsewhere in the Schedule. 

The next question arises as to when the right to make the 
application in the present case accrued to A. The parties had 
entered into an agreement of arbitration with respect to the subject- 
matter of the contract which was supply of fuel by one to the other 
during the period of one year ending on 20-2-52. A difference 
arose between them in respect of supply at the latest on 28-6-51 
when R rescinded the contract, lorfeited the security furnished by 
A and informed him that it would receive the supplies from else- 
wher . in future. A became entitled to proceedings under section 
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20 of the Arbitration Act on receipt of this information from R. 
Therefore 28-6-51 is the date on which the cause of action accrued 
to him, what he did subsequently was simply to ask R to refer the 
dispute or difference that had already arisen, with the arbitration 
of B according to the arbitration agreement. What happened on 
23-11-51 was only this that R refused to refer the dispute to 
arbitration. The dispute must have arisen before A suggested, 
-arbitration, otherwise there was nothing to be referred to arbitra¬ 
tion. 


It is not the law that no application can be made to a Court 
under section 20 unless the other party has refused to refer the 
dispute to arbitration as provided in Chapter II, A demand to 
refer the dispute to arbitration and the other party’s refusal to do 
so are not ingredients of the cause of action for the right to apply 
to a Court that the agreement be filed and the applicant A cannot 
contend that the cause of action accrued to him only when the 
opposite party (R) refused to refer the dispute to arbitration _ The 
opposit party s refusal is nothing more than a refusal to grant the 
relief asked for by the applicant. It will be 

say that the cause of"action"iHEiFues when the other contradl J tIon to 
T heref ore, the cause of action arose on 28-6-1951. 


CHAPTER IV 
Arbitration in Saits 

"Where “!l The f ° r “ rd " "*~- 

any matter in difference between t ? t p ere * ted , a g re e that 
be referred to arbitration, they mav^tt,* e Su,t sha11 
judgment is pronounced anX ay > at . an Y tl me, before 
for an order of reference PP 7 m wrIt ' n 8 to the Court 


j Comment 

eompreKv/an^ap^IndTO^rs X° f r“ Arbltr4t “» Act is 
in pending suits, and Chanter TT 1 references to arbitration 

own 

' A * 1951 Mad. 281). 

following conditions to ^55^ .11 arbltration may be made if the 
9 
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1. The application should be made in writing to the Court 
for an order of reference. 

2. All the parties interested in the suit must join in the 
application. 

3. The application must be in respect of the matters in diff¬ 
erence between those parties in the suit. 

4. The application must be made before the pronouncement 
of the judgment in the suit by the Court. 

5. There must be an agreement between those parties for 
reference of the matter in difference to arbitration. 


Sections 21, 22 and 23 set out the initial steps to be token for 
arbitration in a suit. (Bhimraj v. Munich, A. 1. R. 193o Pat. 243). 
Section 21 is an enabling section and is not intended to be restric 

tive or exclusive. 

In any snit.-The word "suit” has ;not been defined either in 
the Code oi Civil Procedure or in the Arbitration Act of 1940. In 
the case Watkins v. Fox , 22 Cal. 943 at p. 948, Hill, J. observed . 

“Numerous examples of litigious business might be mendoned 
to which it would, without an obvious misapplication of language, 
beTmpioper to apply the *ord “suit" and I think that the term 
ought to be confined to such proceedings as under that description 
are directly dealt with by the Code of Civil Procedure, or such as 
by the operation of the particular Act which regulate them are 

treated as suits.” 

-AE3SSS a 3Sa?WK5SaS 

72 P. R. 1894). An execution “ x °‘ cu a t - on proceeding 

fore Section 21 does not en 1 P arbitration. (Bachan Lai v. 

to file an appHcatmn for r Tirthsam i v. Annappayya, 18 Mad. 

iST, S T^l\lnl »A. U- 1925 Cal. 812). 

nght i a? 

PFocedure. (Seumal v. Mulomal, 28 I. U b«). 

All par «ie» interested agree.-For a binding award, the 
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parties must voluntarily refer to arbitration ; coercion of an$ sort 
by the Court will vitiate the reference. (KaZee v. Hokodten 52 
P. R. 1869 ; Sheonath v. Ramnath, 10 M. I. A. 413). The agreement 
to refer and the application to the Court founded on it must have 
the concurrence of all parties concerned. (Daryao v. Ratan Lai. 
1944 A. W. R. (Rev.) 164; 1944 R. D. 325 ; Ghajooran v. Abdul, 

1 1: S: iKd^a 1 ) 54; 174 L c - 766 : « 4h v - 

f o“ & 

which that question is raised and not the possibility of their 

^esuhnf u a fu . ture legation which may arise as the 

Pat 9 f ’48 T C C %^ h i.™ n ’ ( Sheo . dahin v - Dasrath, A. I. R. ]934 
at. 19, *48 I C. 512). It is not an invariable rule that every r.ece- 

s.ary party is necessarily an interested party in all matters ol diffe¬ 
rence bctw thoseactivclylitigatin p y here Xr C 

fiwuf. scc - 21 {Mad ° n v - 

in difference' arising between thU*™*?- in th 5; decision of the matter 
Mumtaz, A. I. R. 1^9 All. 679). ^ 1CS t0 the SUlt * { ^ Ram Harak v. 

proc C e A din P gsTo\:^ k h e nat°i S n e s t tiTT ^ and . l all ° w « P^e 

interested in the-subject-xSltter of Se suit P* 0 ?” 1 ? * pCrSOn not 
consider whether he is a n*««.« nc suit * An important test is to 

impleaded the Court would direTt^m To n °i° ri g inal *y 

1. rule 10 of the Civil Procedure C«,£ , 0 ! J 0 i nc d under Order 

A. I. R. 1929 All. 763 ; 1930 A. L. J. 239) kara ^ at A t v * Btyputi, 

cular peno^ U ^intereste^in^h^^perifir^d^ ^ W ^ t ^ er an V Parti- 
to arbitration or not and that nucTt^ T, dl f s P u . tc ™ hlch * referred 
whole circumstances of the else including be dccided fr °m the 

ssasss ■aas~ 
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a person is ex parte in the suit he does not thereby cease to be 
a party interested in the reference. Hence, if.such person has not 
joined the reference to arbitration made by the remaining parties, 
the reference to arbitration is invalid and the award will be wholly 
i void. ( Chafoor v. Abdul, 174 I. C. 766 ; A. I R. 1938 Oudh 154 
Culnur Bibi v. Abdul Samad , A. I. R. 19il Cal. 211 : 130 I. C. 209 ; 
52 C. L. J. 2<)8 ; A aram Bibi v. Mohammad Alam, A. I. R. 1929 Lah. 
477 ; 119 1. C. 235 ; Sarafat Ali v. Bhagwati, A. L R. 1929 Ail. 763 
and Deonarain v. Sugan Chand, 1935 M. L. J. 89). 

The expression “parties interested in the suit” in this section 
means parties interested in the specific dispute and not in the 
subject-matter of the whole suit. (Raghunath v. Bam Rup, A. I. R. 
1924 Pat. 33). The expression should not be restricted only to 
those persons against whom relief is claimed . A person against 
whom no relief is claimed may be interested in the result of the 
suit, inasmuch as his liability to the plaintiff may ultimately arise 
by reason of any decision that may be given in the suit, (Subba Kao 
v. Appadurai 86 I. C. 839 ; (1925) M. W. N. 97 ; 48 M. L. J. 142; 

21 L VV. 498 ; A. I. R. 1925 Mad. 621). Where parties have a 
common interest, it is not sufficient that certain persons should go 
and seek to refer the dispute pending between them and the other 
party to arbitration, without taking steps to consult the other person 
who had such common interest and to get their authority 
represent them on their behalf. (Hashmat v. Stddtq, A. 1. R- 192/, 
All. 128). A party who is entitled to maintenance in a suit need 

not be joined. ( Sabta v. Dharam, 35 All. 107). 

Objection of non-joinder and its effect.— An objection 
to the validity of reference on the ground of non-joinder of all 
narties can be raised at any-stagc (Venkata v. Venkataramaya, A. 1. 
?930 Mad. 646 ; Cirja v. Kanhaf A I. R. 1918 Cal. 336 : 43 I,C 
169 ; Taja v. Chisu, A. I. R. 1927 All. 563 : 2 d A. L. J. 606 . 102 
I C 23b). Such objection can be raised even by those who are 
D artv to the reference, since it is a matter of jurisdiction and consent 
of the parties cannot confer jurisdiction CW v 

AIR. 1917 Cal. 481 and Har Prasad v. Arabatt, A. I. R. 1924 0*1. 

353)’ Non-contesting defendant can be estopped by his co “duct 

from raising such an objection at any stage. (Jag Rap v. hasht, 
A. I. R. 1934 All. 658). 

Where a judge refers a case to arbitration without the consent 

r u . iiitprrsied he exercises a jurisdiction not vested in 
of the parties mterestea, a r t aoo • A T R 1933 

him bv law (Abdul Beg v. Nathu, 1933 A. L. J. 602 , A. 1. K. 

AU 739 Ram Harakh v. MumtaZ, A. I. R. 1949 All. 679 ; Parsuram v. 

. 1 ,, 1095 Mad 1209). A reference to which all 

^“rested *o not jo,n is without jurisd.ct,on and invaiid not 
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only against the absent party but against all parties, including those 
■who have joined the reference and it need not even be set aside. 
{Venkata v. Venkata, A. I-R. 1930 Mad. 646 ; Abdul Wahid v. Ram Bux 
A. I. R. 1939 All. 49 ; Ahmad v. Sardar A. I. R. 1929 Lah. 171 • 114 

But:in Mamraj y. Mst. Kishni, A. I. R. 1951 Simla’ 183 

, G “ re M " Tit Ranx v - Warsingh, A.I. R. 1954 Orissa 230, it has been 
held that the party to the reference cannot object and the award is 
binding on the party to the reference. 

In cases in which the interest of the defendant may be severed 

thfnl« t0 f mC thc contesting defendants joining with 
the plaintiffs in referring the matter in difference between th.-in to 

whwe^hTdefe^d^ V ' Chh ° Uy ' A - l - R * ‘931 All. 453). Incases 
where the defendant were severally and jointly liable if the matter 

defendant V *l CTTcd to arbl . trat ion by the plaintiff and some of the 

the nliSiff ??L award u. ,s T a . de against all the defendants and 

5 p nC L.' ” Med" a gainst ottos” (C^"v! 

clause is an essential condition of c ° ntem Pl ated . b Y an arbitration 

of the jurisdiction by the arbitrator" rJywI-I q ' U,Slt /Y l ° ^ excrcisc 

1954 Cal 245^ . a ,* or ’ (Aa/wrani v. Hanumant, A. I. R. 

panics for deciaion ofTn * T- between the 

wba, the point of disnme or d ff Dd “ .' s n °tienough to state 

filed, (it,Vf), Any queshon „n Lh ?',n ,,Ce ' ,S al " r the sult has b «:n 
«he Court can * 5, " It P a ”’« Jom issue, whether 

meaning of section 2 § 1 V lC wT u) ,Sa . dis P utc withi ^ the 
C. L. J. 26 ; A. I. R 1925 C^ 8.9V T* 87 R C. 633 ; 42 

ted by this section between the parti’es' shmtuTTT 35 con,em Pla- 
are the matters in difference between ihJ Cl ? rly SCt fo,th what 
arbitrators are required 'to arbitrate c hc . pa, . t,cs on wb ich the 
forth cleaily in the form of iP**^'* 0 ?'* should bc set 

A.I.R. 1930 All. 319 ; 125 1 c n v ‘ Bahd K ™war t 

this section meeting an agreement thc ? is ?° Provision in 

forth that any matter which might in ° arbitration which sets 
parties might also be referred to the arise belween ^ 

application of the parties, (i^)? dcc «ion of the arbitrators, on 

is quite geSraPand it i iffercncc betw «n the parties" 

properties were to be d&fid 
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(Radhey Lai v. Kaahai Lai, A. I. R. 1939 Pat. 526 ; 185 I. C. 52 ; 
1939 P. W. N. 591). It contemplates a dispute existing at the time 
for reference and must be limited to the difference which has arisen 
in the suit. (Arif v. Bengal Siik t A. I. R. 1949 Gal. 351). Where 
the reference to arbitration is not clear as to matters referred, 
courts should not be unreasonable or unduly technical in constru¬ 
ing the document when it is drawn up by persons not familiar with 
law and legal phraseology but at the same time the Court must oe 
satisfied by the language used that a matter decided was in truth 
refeired to the arbitrators for decision. It coes not matter whether 
or not the arbitrators genuinely believed that a particular matter 
was referred, and the final decision as to whether the particular 
matter was referred or whether a particular party had consented to 
refer it lies not with the arbitrators but with the Court. (Copalam v. 
Mynanx, A. I. R. 1926 Mad. 752). 

The decision of arbitrators on a matter not in difference bet¬ 
ween the parties not referred to them is null and void for want of 
jurisdiction. (Moshalal v. Konomutty, 15 W. R. 172). 


The parties had by their application agreed to refer all the 
matter* in dispute to the arbitrator. The Court on making the 
reference felt that in view of the admissions oJ the defendants, 
arbitration was needed only about the difference between the claim 
and the sum admitted. The Court accordingly ordered that this 
matter in difference should be relerred to the arbitrator. It was 
held that though the parties desired that all the matters in dispute 
should be decided by the arbitrators including the plea about the 
legality of the contract of agency, the Court understood the parties 
to mean that the decision of the arbitrator was required only 
about the difference between the sum claimed by the an£ * 

the sum admitted by the defendant. The first award did not 
therefore decide the entire dispute. Though it is not “ ccc “ ary 
the arbitrator to give his decision point by point still when the 
defendant raised a specific issue about the legality of the 
agency between the parties that issue was one of the matlc ” “ 
dispute and the parties desired it should also be relerred to the 

arbitrator but the judge, however, misunderstood ,he 
did not refer it to him. The power to refer that portion of the 
disoute remained so long as the parties intended that it be so 
referred. Hence the reference made by the Court onL a PP hc ? tlo “ 
by the parties was not wrong. (Jttaji Habib v. Bhxkham Chand, A- l. 

R. 1954 Nag. 306). 

Matters beyond scope of .suit.-Where in pursuance of 
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a reference is made by the Court to arbitration, the reference is 
vitiated by illegality at its inception, and the award made on such 
reference cannot be enforced either as an award in the suit or as 
a compromise by a separate suit. (Lakshmi Ncrayon v. Nagamma, 

158 I. C. 1071 ; (1935) M. W. N. 1053 ; A. I. R. 1935 Mad. 1053). 
An agreement to recognise an award beyond the scope of the 
disputes mentioned in the reference is void and is not binding on 
the parties to the reference. This principle applies with 
greater force to an award passed on a reference maoc through the 
Court in a pending suit, as in that case the arbitrators derive 
their authority from the Court and their award must be conffned 
to matters in dispute in the suit. (Parasrani v. Topondas, A. I. R. 
1928 Sind 81 ; 102 I. C. 183). If the parties to a suit apply to , 
the Court for an order of reference with regard to the matter in 
difference in the suit and on the same day make a reference to ar¬ 
bitration without the intervention of the Court with regard to other 
matters in dispute between the parties by a separate agreement, the 
order of reference made by the Court with regard to the subject- 
matter of the suit cannot be questioned on the ground of illegality 
or invalidity. So also if the parties in their application for reference 
to arbitration with regard to matters iu difference in a suit put in 
other matters of diff erence but the Court makes a reference to the 
arbitrators only with regard to the matters iu difference in the suit 
without any objection of the parties, such reference is not illegal. 

(Jatindra Nath v. Manindra Nath, A. I. R. 1927, Cal. 52 ; 44 C. L. J. 
224 ; 98 I. C. 803) Court which has no territorial jurisdiction to 
decide a matter cannot refer it to arbitration. (Guardian Assurance 
v. Thakur Shio , A. I. R. 1937 All. 208 ; 1937 A. L. J. 98). 


Insolvency proceedings. —In insolvency proceedings, there 
are not any matters which may be referred to arbitration. Such 
proceedings do not fall within the expression “matter in difference 
between the parties and to the suit” and the insolvency court can¬ 
not even with the consent of the parties refer to arbitration the 
-question whether or not the debtor should be adjudged insolvent 
(Ladha Singh v. Bhag Singh, 34 I. C. 549 ; 50 P. R. 1916)? 

Matrimonial matters.-Thc question of restitution of 
conjugal nghts cannot be referred to arbitration as that matter 
must be decided by the Court itself. (Nathu v. Sarnum ATP iqq* 

Lab. 532 ; 144 I. C 179; 34 P. L. R. ( 283). BuUnTsuU for «sdtu- 
tion of conjugal rights, the question as to the validity of a marriage 

Sots ,<&?, g Wit 

X"b«^d :*“• A> ^ R ‘ 1930 L3h - 707 ’ 31 P- L - R- 380 

“But in A. J. R. 1929 Lah. 177 I have distinguished the two 
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cases Kalabatu v. Prabhdial, 45 I. C. 165 ; A. I. R. 1918 Lah. 357 
and Hira v. Dina, 3 7 P. R. 1895 and have held that these cases 
decide that the Court is not competent to refer the question of the 
exercise of its discretion in suits for restitution of conjugal rights to 
arbitration but other matters in disputes between the parties as 
distinct from the whole suit can be so referred and the Court can, 
on the award of the arbitrators or on the facts determined by the 
arbitrators, decide whether or not it should exercise its discretion 
in favour of the plaintiff.” 

The terms of Sec. 21 are exceptionally wide and the Court has 
jurisdiction to refer for the decision of arbitration any matter in 
dispute in a matrimonial suit, and the arbitrators are competent 
to pass an award in respect of such disputes. The Court can pass 
a decree in terms of such an award. ( Ramuddamma v. Kashi J\ r aidu, 
A. I. R. 1954 Mad. 269 ; (1945) 1 M. L. J. 396). 

In the case Umer v. Dadli, 98 I. C. 550 ; A. I. R. 1926 Sind 
128, the Court observed as follows : 


“The applicant in the case filed a suit in the court of the 
Sub-Judge at Naushahro for a declaration that opponent No. 1 had 
been given to him in marriage and for an injunction restraining 
opponents Nos. 2 and 3 from giving away opponent No. 1 in mar¬ 
riage to anyone else. During the progress of the suit, matters in 
difference between the parties were referred to arbitration under 
para l of Schedule 2 of the Code of Civil Procedure (which is 
substantially similar to Sec. 21 of the Arbitration Act). rh® I ? a iP 
point argued before us in this application is that the learned Sub- 
Judge had no jurisdiction to refer the matter in dispute in the suit 
in question to arbitration, that such a reference amounted to a 
contract which was opposed to public policy and that it is against 
public policy that suits which relate to the personal relations bet¬ 
ween the parties should be referred to arbitration. Certain passages 
in the book Arbitration by Copaldas have been referred to us to e 
effect that the matters covered by the Divorce Act or the In so»- 
vency Act cannot be referred to arbitration. We do not consider 
that there is any analogy whatever between proceedings cov ^ r ‘; 
by the aforesaid Acts and suits cognizable by a civil court to which 
the provisions of the Code of Civil Procedure apply. Para 1 ot 
the second schedule of the Civil Procedure Code states in P cr *« c “X 
wide terms that any suit 1( b« /cfc^d to wbiiwlion. 

(See also Kunti Devi v. Bholanath, 194 L C. 466 : A. I. R- 1 
Pesh. 43). 

An agreement between a Parsi husband and wife to live 
separately is a lawful and binding agreement, and a reference t 
arbitration of the question as to the amount of the wife s mamten 
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•ance in the event of their separation, is quite legal. ( Toddiwala 
■Bai Dinbai, 59 I. C. 189 ; A. I. R. 1921 Bom. 39*). The terms of 
deeds of separation between a husband and wife are fiequently 
referred to arbitration. ( De Ricci v. De Ricci, (1891) P. 378). It is 
now settled that there is nothing illegal or contrary to public policy 
or moral in agreements of this nature, whether they arise out of 
compromise of suits for dissolution of marriage or otherwise. The 
right to compromise such suits is a natural corollary to the right to 
institute them. (Beasant v. Wood, (1879) 12 Ch. D. 622). 

Probate proceedings.—A grant of probate is not in the 
Dature of a summary proceedings to be contested by a suit in a. 
civil Court. The grant must be contested in the Court as a probate 
Court and not m exercise of its ordinary civil jurisdiction. There¬ 
fore the Judge has no jurisdiction to allow the dispute relating to 
the genuineness of a will in a probate proceeding pending before 

bc . r c cf 7 r t d to t the . arbitration or an arbitrator. He has got 
to be satisfied that the will is a genuine document before the order 

to a 8 ^^ He cannot delegate these functions 

to a private individual and decide the point through him ( Gobi Rat 
v. Batjnath, A. I. R. 1930 All. 840 ; 1930 A. L | 1584) See also 
Khela v. Chet Ram, A. I. R. 1952 Punjab 67) J alS ° 

whirh A ^;i e . XCCUt0r Cann i 0t le S all y make an y reference to arbitration 
X X R 9f 8 ° c g r,™ hC T ms °' ,he wiU - U—*« v. JitmUra, 

£? „ a f 

byLexecuw/for °? e ofsubm '^°« to arbitration 

Jiatio",' US':t , accoum ° r cUim in 

be asked to construe the will and it n«d "«*?* n ? doubt ' 
questions of law may be referred to j ° t b dl *puted that pure 
(Stiff v. Andrews, 2 Mad 6 • Si m ^ decision of an arbitrator. 

I. A. 51 ; 4 Bom. L r’ 161) r* t Kha ? v * Mohammad Hasan, 29 
an addition to the terms ofthe^iU U ° °“ * WlU d ° CS n<n mcan 

Will dfrecu & b r leg:[ee by !h ‘ 0 h ', d Pa ' n t a “V* though a 

particular age, the decision of the sbarc on attaining a 

legatees and 8 executor empowering th a PPointed by other 

before the particular age is valfd thc J ega * ee t0 take his share 

A. I. R. 1928 Pat. 7 ; lol I. C. 821 6 Vn.%%. ^ 

that «h^p^njSS"^^, P u rST di ? 6S - It hM b «° b 'W' 
of prrvate right a, between partie., is no.Tq^don wficl “n'be- 
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.settled by reference to arbitration. (Mahadeo v. Bindeshwari, 30 All. 
137 ; 5 A. L. J. 101). In this Allahabad case, Aikman, J., observed: 

“If rival claimants to a certificate of guardianship are allowed 
to refer their dispute to arbitration, a door would be opened to 
collusion and the interests ol the minor would suffer.” See also 
Soma Chetty v. Adaikalam Chelty, A. I. R. 1924 Mad. 484 ; 84 I. G. 
613 and Fall an v. Murad, 42 P. R. 1882). 


Charity.—Under the English Law, questions affecting charity 
may be referred to arbitrator with the consent of Attorney-General. 
(Prior v. Hambrou), (1841) 10 L. J. Ex. 371). But in India where 
a suit cannot be brought under Section 92 of the Code of Oivil 
Procedure except on the conditions therein specified the section 
cannot be evaded merely by a reference to arbitration upon conten¬ 
tion raised in the written statement, and the arbitrators cannot 
decide upon mattars of public right which the law provides shall 
be brought into issue only in a particular manner, v Canga Ram v. 
Keshav Das, 170 I. C. 102 ; A. I. R. 1937 Sind 174). A suit under 
Section 92 of the said Code is not a suit for determination ot 
private right of parties and the matters in such suit cannot e 
referred to arbitration (Canoba v. Not ay an, A. I. R- 1923 Nag. - > 
bN.L. J.7; 72 I. C. 1016). 


But disputes regarding private trust can be referred to arbitra^ 

tors. (N(train Sri v. Ram Lakhan, 151 I. C. 148 ; 19! • • J- » 

A. I. R. 1934 All. 368 ; see also A. I. R. 1947 Sind 74). A .uit 

which the plaintiff prays for a declaration that he ,s » 
a property which is neither alleged nor found to ^ trust property 
created or existing for a public purpose of a chari a■ because 

; e „ d ot^^idor 92 pro”b? t ed. a (GurmuiA Sin g h v. Uia Sin g h, 

277 1. C. 61 . A. I. R. 1947 Sind 74). 

A declaratory suit praying for an «"n by^a widow to 

be .declared invalid and not binding . „,: P a j R 1944 

referred to arbitration. (Hari Shankar v. AmraaU, A. 1. K. 

Lah. 280). 

Where an award does TX 

ment of a mosque but only determin entitled ^uch award is 

mosque and decides one of them to a T R* 1927 All 128 ; 

not open to objection. (Hashmai v. Sxddxq, A. I. R. 1927 AH. 

98 I. C. 998). 

—All civil matters may be referred to arbi- 
..ration"” matters which are purely criminal and give nse to no 
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civil remedies, cannot be referred to arbitrators. (Halsbury’s Laws 
England . Vol. 1, p. 628). A criminal complaint cannot be referred 
to arbitration and therefore the award following it cannot be made 
a rule of a Civil Court. (Malka v. Sardor, A. I. R. 1929 Lah. 349 ; 
30 P. L. R. 122 ; 116 I. C. 215 ; Kamini v. Birendra, A. I. R. 1930 ; 
P. C. 100 ; 32 Bom. L. R. 639). 

0 

An agreement to refer to arbitration in respect of non-com- 
poundable offence i6 opposed to public policy. (Copal v. Lakshmi 
A. I. R. 1933 Cal. 817 ; Bakhtawar v. Isardas , A. I. R. 1934 Sind 71). 

In Nihal Singh v. Ashtawaker, A. I. R. 1930 Lah. 860 ; 127 I. C. 
705, it was held that a compoundable criminal case can be referred 
to arbitration. The law relating to the compounding of offence is 
laid down in Section 345 of the Code of Criminal Procedure which 
is reproduced below for ready reference : 


“345. Compounding offences. —(1) The offences punishable under 
the sections of the Indian Penal Code specified in the first two 
columns of the table next following may be compounded by the 
person mentioned in the third column of that table :_ 


Offence 


Sections of the 
Indian 
Penal Code 
applicable 


Persons by whom 
offence may be 
compounded 


Uttering woids, etc., with 
deliberate intent to wound 
the religious feelings of any 
person. 

Causing hurt 


Wrongfully restraining or 
confining any person. 

Assault or use of criminal force 


Unlawful compulsory labour 


298 The person whose reli¬ 
gious feelings are in¬ 
tended to be wounded. 


323, 334 The person to whom 

the hurt is caused. 

341, 342 The person restrained 

or confined. 

352, 355, 358 The person assaulted 

or io whom criminal 
force is used. 

374 7 h f P eraon compelled 

to labour. 
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Sections of the Persons by whom 
Indian Penal offence may be 
Offence Code compounded 

applicable 


Mischief, when the only loss 
or damage caused is loss or 
damage to a private person. 

Criminal trespass 

House trespass 

Criminal breach of contract 490, 
of service. 


426, 427 The person to whom 
the .’loss or damage is 
caused. 

447 1 The person in posses- 
> sion of the property 

448 J trespassed upon. 

>1, 492 The person with whom 
the offender has con¬ 
tracted. 


Adultery 


497 


Enticing or taking away or 
detaining with criminal in¬ 
tent a married woman. 

Defamation 

Printing or engraving matter, 
knowing it to be defama¬ 
tory. 


Sale of printed or engraved 
substance containing defa¬ 
matory matter, knowing it 
to contain such matter. 

Insults intended to provoke a 
breach of the peace. 

Criminal intimidation except 
when the offence is punish¬ 
able with imprisonment for 
seven years. 

Act caused by making a per¬ 
son believe that he will be 
an object of divine displea¬ 
sure. 


498 | The husband of the 
Y woman. 

J 


•% » 


500 


» 

L 



The person defa¬ 
med. 


501 


504 The person insulted. 

506 The person intimi¬ 
dated. 


503 The person against 
whom the offence 
was committed. 
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(2) The offences punishable under the sectibnof Indian Fen- 
al Code specified in the first two columns of the table next following 
may, with the permission of the Court before which any prosecution 
for such offence is pending, be compounded by the persons men¬ 
tioned m the third column of that table :_ 


Offence 


Section of the 

Indian Penal Persons by whom 

^_°^ c offence may by 

applicable compounded 


Voluntarily causing hurt 
bv dangerous weapons or 
means. 

Voluntarily causing grievous 
hurt. 


Voluntarily causing grievous 
hurt on grave and sudden 
provocation. 


Causing hurt by doing an ac 
so rashly and negligently a 
to endanger human life o 
the personal safety 
others. 


324 

The person to whom 

hurt is caused 

325 

The person to whom 
hurt is caused. 

335 

Ditto. 

337 

Ditto. 


-Causing grievous hurt by 
doing an act so rashly and 
negligently as to endanger 
human life or the personal 
safety of others. 


Ditto. 


Wrongfully confining a per¬ 
son for three days or more. 

343 

1 

The person confined; 

Wrongfully confining for 10 
or more days. 

344 

Ditto. 

Wrongfully confining a per¬ 
son in secret. 

346 

Ditto, 

Assault or criminal force in 
attempting wrongfully to 
confine a person. 

357 

T .^ Person assaul- 
.. f 0r to whom 
thefbrcc was used. 
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Sections-of the 

Indian Penal Persons by whom 
Offence Code offence may be 

applicable compounded 


Theft, where the value of pro¬ 
perty stolen does not exceed 
two hundred and fifty 
rupeees. 

Theft by clerk or servant of 
property in possession of 
master, where the value of 
the property stolen does 
not exceed two hundred and 
fifty rupees. 

Dishonest misappropriation 
of property. 

Criminal breach of trust, 
where the value of the pro¬ 
perty does not exceed two 
hundred and fifty rupees. 

Criminal breach of trust by a 
carrier, wharfinger, etc., 
where the value of the pro¬ 
perty does not exceed two 
hundred and fifty rupees. 

Criminal breach of trust by 
a clerk or servant, where 
the value of property does 
not exceed two hundred 
and fifty rupees. 

Cheating 

Cheating a person whose 
interest the offender was 
bound, by law or by legal 
contract, to protect. 


479 

The owner of the 
property stolen. 

381 

The owner of the 
property stolen. 

403 

The owner of the 
property misap¬ 

propriated . 

406 

The owner of the 
property in res¬ 
pect of which the 
breach of trust has 
been committed. 

407 

The owner of the 
property in res¬ 
pect of which 

the breach of 

trust has been 

committed. 

408 

Ditto. 

417 

The person cheated ► 

418 

Ditto. 
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Offence 


Section of the Persons by whom* 
Indian Penal offence may be 

Code compounded * 

applicable 


Cheating by personation ... 

Cheating and dishonestly in¬ 
ducing delivery of property 
or the making, alteration or 
destruction of a valuable 
. security. 

Fraudulent removal or con¬ 
cealment of property, etc., 
to prevent distribution 
among creditors. 

Fraudulently preventing from 
being made available for 
his creditors a debt or 
demand due to the offender. 

Fraudulent execution of deed 
of transfer containing false 
statement of consideration. 

Fraudulent removal or con¬ 
cealment of property. 

Mischief by killing or maim¬ 
ing animal of the value of 
ten rupees or upwards. 

Mischief by killing or maim¬ 
ing cattle, etc., of any 
value or any other animal 
of the value of fifty rupees 
or upwards. 


diverting water when the 
only loss or damage caused 
is loss or damage to a pri¬ 
vate person. 


419 

The person cheated _ 

420 

Ditto. 

421 

The creditors who 
are affected there¬ 
by. 

422 

Ditto. 

423 

The person affec¬ 
ted thereby. 

424 

The person affected 
thereby. 

428 

The owner of ther 
animal. 

429 

The owner of the- 
cattle or animal.. 

430 

The person to- 

whom the loss or 
damage is caused* 
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Sections of the Persons by whom 
Offence Indian Penal offence may be 

Code compounded 

applicable 


House-trespass to commit an 
offence (other than theft) 
punishable with imprison¬ 
ment. 

451 

The person in pos¬ 
session of the house 
trespassed upon. 

Using a false trade or pro¬ 
perty mark. 

% 

482 

The person to 

whom loss or in¬ 
jury is caused 

by such use. 

Counterfeiting a trade or 
property mark used by 

another. 

483 

The person whose 
trade or property 
mark is counter¬ 
feited. 

Knowingly selling, or expos¬ 
ing or possessing for sale 
or for trade or manufac¬ 
turing purpose, goods mar¬ 
ked with a counterfeit 
trade or property mark. 

486 

The person whose 
trade or property 
mark is counter¬ 
feited. 

Marrying again during the 
lifetime of a husband or 
wife. 

494 

The husband or 
wife of the person 
so marrying. 

Uttering words or sounds or 
making gestures or exhibit¬ 
ing any object intending 
to insult the modesty of a 
woman or intruding upon 
the privacy of a woman. 

509 

The woman whom 
it was intended 
to insult or whose 
privacy was intrud¬ 
ed upon. 


In the case Nand Kishore v. I. M. Commissioner p A. I. R. 1953 
Cal. 415 at p. 421, Bachawat. J., observed : 

^ “There is no doubt that the agreement of reference to 
arbitration is void if either the consideration or object thereof is the 
dropping of prosecution for a non-compoundable offence. The 
relevant principles admit of no doubt and are now settled by the 
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•highest judicial authority. (Sir Benod Mitter in the case Kamitd 

JCun.v v. Btrendea Math, A. I- R. 1930 P. C. 100 at P. 102 states the 
law as follows : . 

“If 11 , was an in jpl»cd term of the reference or the ekrarnama that 
the complaint would not be further proceeded with, then in their 
Lordships opinion the consideration of reference or the eharnama 
as the case may be, is unlawful, and the award is invalid, quite* 
irrespective of the fact whether prosecution had been started.” q 

383, the Cot^n observed^ V ' W ' A ' L R ‘ 1935 S “ d 10 - 156 

4 . ‘ T .*\ e P r °P°sition that a reference and award are vitiated if 

•the consideration therefor or even apart thereof is the 
criminal prosecution is not and cannot be disputed Nnr « **•* 

-compoundable offence pend inferwUhTn 3 DOD - 

dent No. 1 to threaten All that h P ° WCr ° f the res P°n- 

the Court under Section 476 of the Codeofn • ^ a PP^ icat »on to 
I am not prepared to hold that the withdi^ G , rim r lnal Procedure, 
under Section 476 of the said Code ai^d d! T* 1 an . a PP licati oa 
of the consideration for the reference e f ^, ct ,* hat ^ for ™s part 
this case is sufficient to ^tiate the referenre **, the «?«*» in 
ground put forward by respondent No. 2.” 3nd 3Ward ° n the 

of a the compounding 

valid. But an agreement to compound a b/ ^ 3nd ^"efore; 
is illegal. If the offence is coSZnlhlon-compoundable offence 
the Court (say, under Section 420 / p lc ^ththcpermission of 

•wise of the reference and the aw’ard dVVV h<e valldlty or other- 
permission of the Court has been obtained'" not^ 011 WilCth " thc 

arbitration tlte^^jcct'mTucV"f’a^nroceed 0 ' pCr “ lssiblc to rcler to 

the Code of Criminal Procedure m Respect“If Und ' r , Chap t« X of 

mo. “ p r^iss^sssz & 

eompt^-^^r^^r^bmittel ““ C “ d -annot he 
can be done is that there may be an all arbitration. All that 

prefimina^ mder^thef by S a Com 1 * the"date of 'the 

a t*- - 
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can only submit a report, and the Magistrate would then be bound 
to take the report into consideration before passing an order. 

(Cangadhar v. Balkrishna, A. I. R. 1929 Nag. 285 ; 121 I. C. 47). 

Proceedings under Agriculturists Relief Act. —Proceed¬ 
ings under Section 12 of the U. P. Agriculturists’ Relief Act arc 
proceedings in a suit before a Civil Court to which the Arbitration 
Act applies and hence a reference to arbitration of the dispute 
between the parties to such proceedings is competent and lawful- 
(Balaram v. Dudh A alh, 1948 A. L. J. 296 ; A. I. R. 1949 All. 100). 

May apply. —The use of the word “may” in Section 21 
shows that the provisions of the section are permissible and not 
mandatory. ( Basdto v. Jagannath, 131 I. C. 443 ; A. I. R. 193L 
Oudh 127). 

At any time before judgment is pronounced. —The 

application under this section can be made to the Couit at ary time 
before the judgment is delivered. Judgment in section 21 means 
only a judgment which finally decides all matters in controversy 
and not an interlocutory one which still leaves any of the matters 
in dispute undecided. A Court has jurisdiction to refer the matters 
in dispute until it passes a final decree. The mere passing of a 
preliminary decree or the tendency of an appeal against the pre¬ 
liminary decree does not prevent the court from exercising te 
power. There is nothmg in Section 21 to limit the power'of the 
Court to ariy such manner. ( Chidambaram v. Subramcntan, (iyo^) ^ 
M. L. J. 524 ; A. I. R. 1953 Mad. 492). 


Apply in writing.—Not only the writing out of an applica¬ 
tion to refer a pending suit to arbitration but the presentation of 
it roust have the concurrence of all parties concerned. In ° 
words, the parties interested must not only agree to refer the matter 
n difference hc. W «n .hem to arbitration but they all must apply 
n the Court for making an order ol reference. AI.er a S rc '’“S, 
refer, either F ar.v has a locus pmUmtial to withdraw before the 
ord« of reference is made and he may '^' advantage of it. 
(Mohammad Tasin v. Allah Dm, 142 I. C. 678,34 P. L. ,• 

Although no formal agreement to refer is necessary, an appli- 

cation in writing is Decessaty for a reference under Section - ' • 

provisions that the application shall be in wn * ,n ^: ** 9*1'should be 
and not mandatory/ An application under Section 21 shouId be 

signed by all the parties interested in the settlemen matter 

(Aeju Puran v. Hira Singh, 1 I. C. 146 ; 6 A. L. J. 3 )• . . 

in difference should be clearly set forth in the application Ifit is 

so vague as to make it impossible to ascertain what the dispute 
was which was referred to arbitration, the reference would be bad 
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for indefiniteness. (Bobu LaiPradhan v. Badri Lai, A. I. R. 1919 
Pat. 74 ; 49 I. C. 522). The application should be presented by' 
all the parties interested. Where nobody signs on behalf of a 
party and nobody proposes to verify the petition before the Court 

?£, ? ,S j half \ r he . 1S not a P arl y to the reference to arbitration. 
Mohmmad v. ftanhe, A. I. R. i931 All. 242 ; 130 I. C. 291). 

However, vvheie a person was a consenting party and agreed to the 
reierence, the mere fact that he did notisign the application for 
reference to arbitration would not be enough to invalidate the 
reference. (Madho Prasad v. Kanhaiyalal , A. I. R. 1946 All. 1). 

anrf U tr ,hCrC a j C, ?f DCC V ai si S ncd b Y thc party’s son and pleader! 
held vAl1S PC ?S d b f f ? r !, the ar L bltrator personally, the reference was 
S v T ; A. ( Sha l a M Alt v. Bhagwati, A. I. R. 1929 All. 765 ; Jaimal 
&wgh v. Ttbram, A. 1 R. 1930 Lab. 523 ; 122 I. C. 100). The recori 
of an agreement to refer to arbitration in the Court’s proceedings 

vvhKh are signed by both the parties and their respective plead"? 

2reven tho?ah?h C °“ pliance . with 'be requirements of Section 
palt es fL?L h l herC c n °^ ntlCn a PPbcation to the Court by the 

Oudh 49<» Th° n V ' S a T ° J * arC, H' 15b T * C - 300 -• A - I. R- 1935 

v. Ali Akbar % A. I. R. 1917i All 71 • t n 

Ramanathan, A. I. R. 1922 Mad. 429 I. Venka,actwlam v - 

aga " lsla11 others thl^heran^hTs lwoso“stn u** Seve,al, y 

? *l finn With which the plaint fft h ad * ** P3rtners 

fact that two of the defendants (thesonslhfd u 83 ’ 5 ltbou 8 h ’ the 

mgs m the suit to be taken against them „ al , l0WCd L the proceed- 
preted in a loose . sense "bafZv “S* > inter! 

legal sense u must bn held that ,hey „ t " , P „.U . but in thc 

a case the matter was referred lo^hiirJ™ £* ed , whc “ in such 
by one of the defendants, namely Ihe fa her b V he P lain <iffand 
(Mot Singh V. Firm, A. I. R. i 955 y Punjabi"). h ' r ' fcrence >» invalid. 

parties as set °nt m their'pleading ^ho'i [ i il l dispu,e bet ween the 
t-n. U cannot be charaS® J h “L d .. b ^*™ d arb.t'ra- 

and indefinite simply 

499). - - 7 8Ct ,orth - UogMohJt 
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To the Court,.—The application under section 21 must be 
made to the Court in which the suit is pending. If an application 
for making a reference is presented before the Commissioner 
appointed for examining a witness, the presentation is sufficient 
and it constitutes sufficient compliance with the provisions of law. 
(Mohar Singh v. Amar Singh t A. 1. R. 1933 Oudh 521). 

Court as defined in the Arbitration Act does not | include an 
appellate court and consequently there is nothing in the Act which 
enables an appellate Court to refer to arbitration the matters in 
dispute between the parties. {Abani Bhusan v. Hem Chandra, A. 1. R. 
1947 Cal. 93 ; 227 I. C. 16 t ; 50 C. YV. N. 833 ; but see Thakur 
Prasad v. tialeshwar, A. I. R. 1954 Pat. 106). It is not correct to 
say that the Arbitration Act does not apply to Revenue Court. 
(Raghubar v. Brijmjhan, 1945 R. D. 315 ; 194j A VV. R. (Rev.) 116). 


There is a difference of opinion between various High Courts 
upon the question whether a civil court executing a decree has 
jurisdiction to refer a dispute between the parties to arbitration. 
The Calcutta and Peshawar High Courts have held that the execu¬ 
ting Court cannot make any reference to arbitration and the 
award, if any, made by the arbitrator is illegal. (7*. Wang v. Sona 
Wangdira, A. I. R. 1925 Cal. 812 and Cafooran v. Hamid , A. I. R. 

1938 Pesh. 80). But a learned single judge of the Oudh Chief 
Court has held that there is no reason to restrict the meaning of 
the term “suit” in Section 21 in such a way as to exclude the 
execution proceeding which means merely a continuation of the 
suit. (J a f ar v * Oafoor, A. I. R. 1943 Oudh 304). 


Judge as arbitrator.—We meet with cases where the parties 
to a suit leave their disputes to be decided by the presiding judge 
as he thinks just, and agree, without a right of appeal, to accept it 

as finally binding on them. 


In so far as Oudh is concerned it is enacted by R. 678 of the 
Oudh Civil Rules that “No Judge or Ministerial Officer of a Civil 
Court shall accept the office of arbitrator without the permission or 
the Government being first obtained” and similar regulations are in 
force in the Agra Province also. But without adverting to the rules 
or ignoring them parties to suits pending trial by a juHgc have in 
some cases, been seen to express their willingness to leave the matter 
to be judged by the presiding judge and to accept that decision as 
final without resort to appeal, and the judges have given their 
decisions. The question whether in that event the decision is 
illegal by reason of its contravention to the departmental rules 
ad verted^to abavc has been decided in the negative. It was observ¬ 
ed by the learned Judges of the Allahabad High-Court in A. I. R. 
1928^M1 497 : “1 he existence of these regulations should not 
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influence us in deciding this case. They are departmental regul¬ 
ations for the breach of which (if there has been a breach) the judge 
can be taken to task by his superior officers : but the regulations do 
rot constitute a rule of procedure applying to the trial of suits. 
Departmental rules are rules of wisdom, not mandatory, but recom¬ 
mendatory, and non-compliance with them does not vitiate the trial. 

The validity of a decision come to by a Judge who has been 
invited and requested by the parties to give his own decision in 
his own way rests on high authority. Thus, in (189t>) A. C. 136. 
which is the leading case on the point, the law is stated thus : “It 
has been held in this House that where with the acquiescence of 
both the parties a judge departs from the ordinary course of pro¬ 
cedure and decides upon a question of fact, it is incompetent for 
the parties afterwards to assume that they have then an alternative 
mode of proceeding, and to treat the matter as if it has been heard 
in due course,” and after referring to the case in (1847) l H. L. 
(Sc.) 70, they observe: "In none of these cases did the House of 
Lords say anything to suggest that it is improper for a judge to try 
a question of fact by some method other than that prescribed by 
the law governing h.s court, if the parties request him to do so.” 

It is commonsense that the consent of the opposing parties is a 
panacea that cures all ills. g parties is a 

It is now settled law that a Judge acting at the request of the 
parties acts not as an Aibitrator but as a Judge “extra curium 
curiae”. In A. 1. R. 1923 Mai,as 444, the suit related to diversion of 
water and the question was whether it was lawful or unlawful 

ted P u * mlo .S ou,t . ccrt f 1 * 1 P^ns and documents and reques- 

™ d „ b Judg ^ by writing signed by both the parties, to decide the 
matter according to the opinion which the Court might entertain 
without going into any further evidence. The matter went ud in 

aDd Tif ? a ‘ n qucst,on argued was whether an appeal was 

rifW^ Cnl ‘ a PP eila,c court,held that no appeal lay as the 

decision was by the Judge, "extra cursum curiae’’ The H vh 

Court, however, held that unless the parties agreed not to appelF 
the right of appeal cannot be taken away. But the decision wa^held 
to be not as Arbitrator but as Judge “extra cursum curiae”. 

pose orth; 1924 % ind 134 ' the P arties the Judge to dis- 

Sot ^^^cvid^ce^^cTTsk^iPthe^udge^cf inspect 


If * I * 
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the question of the right of appeal an appeal will lie if it is not part 
of the agreement that they will not appeal. 

In A. 1 . R. 1947 Stud 185, the plaintiff and the defendant 
appointed the Presiding Judge as Arbitrator for the final settle¬ 
ment of their dispute, binding themselves to accept his award with 
or without issues, with or without evidence, and with or without 
details and agreeing to abide by his decision and not to appeal 
against it. It was held that what the parties intended was that 
they asked the Judge to decide their dispute as a Judge in his own 
way ignoring the rules of evidence and adopting a pro.edure un¬ 
known to law—unknown because, under that procedure, the Judge 
was to leave, as it were, his judicial chair, sit in the chair of 
the Arbitrator, appear before himself and then again assume his 
judicial chair. The decision was not by the judge, as Arbitrator, 
but as Judge ‘extra cursum curiae’. A Judge sitting in Court can¬ 
not possess a dual capacity. When in such a case the parties des¬ 
cribe him as Arbitrator, he does not become one by reason of that 
incorrect description. 

The case in A. I. R. 1947 Cal. 98 wears a different complex¬ 
ion. A suit by A against B and a cross-suit by A against C were 
filed each of them valued at lakhs and there was a tourth suit by 
B against A for rent of premises unconnected with the claims in 
the first and second suits. An agreement in the first two 
suits and an agreement in the third suit were written 
and signed by the respective parties. The Arbitrators were 
appointed, and in the event of their disagreement, Mr. Justice 
Ameer Ah of the Calcutta High Court was to give his decision as 
“umpire”. It must be noted that the suits were not pending before 
Mr. Justice Ameer Ali, and a fourth suit remained untouched. The 
two Arbitrators disagreed—one deciding for the dismissal of all 
the suits, and the other Arbitrator passing a decree for two lakhs to 
A against B and dismissing all other claims. The matter came 
before Ameer Ali, J. sitting as Judge of Calcutta High Court. He 
gave Judgment, signing merely as ‘Ameer Ah’ without any designa¬ 
tion. This was accompanied by “minutes” which was signed by 
him as “umoire” giving details of the Judgment, dismissing all the 
suits of all the parties (including the fourth suit by B against A) and 
saying that no party will have against any other party any right of 
any kind or costs. The award, being objected to the matter came 
befoie Das J. who set aside the decree, as that of an Arbitrator. It 
was contended that the decision was by the Judge as Judge “extra 
cursum curiae” and was not liable to be challenged. It was held 
■‘No’ and that it was a clear case of Arbitration within the Arbitr¬ 
ation Act. 

When the parties merely agree that they will abide by the 
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^decision when the Court may give, tafter taking such evidence as 
it thinks fit or after inspecting the papers, the Court does not act as 
arbitrator since the provisions of Chapter IV imply necessarily that 
when a dispute in a pending suit is referred to arbitration the 
arbitrator must be person other than the Presiding Judge in the 
Court and therefore the provisions of the Arbitration Act will not 
apply. (.Dalai v.Jamadar, A. I. R. 1945 Bom. 478 ; 47 Bom. L. R. 
388), 


22. Appointment of arbitrator.— The arbitrator shall 
be appointed )n such manner as may be agie* d upon 
between the parties. ^ 


Comment 

Appointment of arbitrator—Section 21 of the Arbitration 

Act provides that if the parties to a suit are desirous that the 
•matters in difference between them in the suit or anv Jv** C 

shall be referred to the decision of one or moTe Kl 
may apply io the Court at any time before final V th y 

order of reference. Section 22 provides that the * K? , ' a ° 
arbitrators shall be nominted by the parties in such b ' 1 rator or 

be agreed upon between them. The Court has no * “ m . ay 

an arbitrator except in the manner agreed uDon hct P WCr u° a PP omt 
If the parties cannot agree with to betw «“ ths Pities, 

arbitator or arbitrators, or if the oer»on or 1 ?“““•««» of ‘he 
them refuse to accept the arbitration and ih / CnOI1S nominated by 

that the nomination shall be made bv the n partl ^ s arc desirous 

appoint the arb.trator or arb “a, or s Thus tZ"' G ° Urt shal > 
name the arbitrators or consent to the nnm parU !r s must cither 
•Court. See section 25 aS^ The n o2? at ‘°V f ? Cm ^ the 
dependent on the desire oi the parties. tl ° D by the Gourt is 

tain whether tLpwso^ he should ascer- 

and till he has done so, any nomination if 8 a ^ Cpt the officc 
without the application or consent of the ar ^ ltrat ? r h V him, 
\Hurronalh v. Kashinath, W. R. Gap. 3381 Snh PartICS ’ 13 Ulc 8*b 
in the proceedings of the arbitrators will' J »Ii3i UCnt ac q uie sccnce 
if it was made by the Court without j?? t ,Y al . ldate the reference 
Jlmtnuddin, 6 a. L. J. 351 ; 1 I. C. 354). J sd,ctlon - (FayoZuddin v. 

order, refer to the'a'rWtwtM^th^matt’““** shal1 - 

which he i, required M deterntin® and "hSlf* 
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order specify such time as it thinks reasonable for the 
making of the award. 

(2) Where a matter is teferred to arbitration, the 
Couit shall not, save in the manner and to the extent 
provided in this Act, deal with such matter in the suit 

Comment 

Scope of the section.— Section 23 sets out like two previous- 
sections 21 and 22 the initial steps to be taken for arbitration in a 
suit. In order to vest jurisdiction in the arbitrators to deal with a 
pending suit, it is necessary that the Court should make an orcer 
under section 23 (1) referring the suit to them and should speciiy in 
the order such time as it thinks reasonable lor the making of the 
award. It is only when the matter is referred to arbitration by the 
Court in that manner that under section 23 (2) the Court ceases to 
have jurisdiction to deal with the suit or such matters therein as are 
referred to arbitration. (jVarajansuami v. Monika A. I. R. 1946 
Mad. 86 ; (1945) 2 M. L. J. 482). 

Ordinary agreement and agreement to refer through 
Court. —An agreement to refer to arbitration placed under the 
direction of the Court, cannot be treated as an ordinary contract 
revocable by consent at the will of the parties, or by one of them 
on pain of damages, for the Court must not be allowed to be trifled 
with nor the course of litigation to be confused by repeated changes 
of procedure at the behest of litigants. To this extent the statutes 
relating to arbitration can certainly abrogate the old common law 
rule that an agreement is revocable at will. Parties to reference, 
therefore, cannot merely abandon an arbitration by consent. {Pro- 
fulla v. Punthanan, A. I. R. 1946 Cal. 427 ; (1946) 1 Cal. 398). In 
this case, Akram, J., said : 

“Once the dispute gees to arbitration, the authority of the 
Court to proceed with the suit is suspended and it cannot deal with 
the subject-matter ol the reference so long as the reference stands ; 
it is only when the arbitration is superseded that the suit as it were 
revived and the matter in dispute can be dealt with by the Court. 
Where a compromise is alleged by one party but disputed by the 
other, the Court cannot embark upon an enquiry and determine 
whether in fact there has been a compromise. Such an enquiry 
will necessitate dealing with the subject-matter of the reference and 
that would be contrary to section 23 (2) and section 25, proviso of 
the Arbitration Act.” 

Sub-stction (i) 

The Court shall,, by order, refer.— 1 he provisions of tbis^ 
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section are mandatory. - Where the parties have agreed to have 
their dispute settled by arbitration, it is incumbent on the Court 
to pass an order referring the matter to arbitration. The omission 
to pass an order of reference to arbitration will vitiate the whole 
arbitration proceedings and there can be no legal award without' 
such an order. (Hurchand v. Chuttan Lai, 35 P. R. 1884). The 
parties to a case expressly informed the Court that they had referred 
the case to a certain arbitrator and asked the Court over and over 
again to grant time for the preparation and submission of that 
arbitrator’s award. It was held that the orders passed by the 
Court upon the various applications for adjournment amounted 
in substance to the reference of the dispute between the parties 
by the court to the decision of the arbitrator. (Kulsum v. Ali Abbar 
39 I. C. 730; 15 A. L. J. 452). 

Notwithstanding that much time of the Court may have been- 
occupied in hearing a case, still the law distinctly gives the parties 
to a suit a right to have the matter submitted to arbitration if they 
come to an agreement to refer it to an arbitrator at any time before 
the judgment is pronounced. It is quite clear on the provisions of 
section 23 that the Court has no discretion in the matter and 
where the parties to a suit come to an agreement in writing by 
which they agree to refer to the arbitration of certain arbitrators- 

t0 C0urt l . t0 refcr the suit to them, the Court cannot 
reject the application because it is iuntimely. ( Mahendra Lai v. Fakir 

33 an A\L £ 5 ': G ' 6l0i DaUa V - Khedu ' 8 A - L * J- 678 J 11 I- C. 935;. 

neces^ he / S throu 8 h a C ™rt. the arbitrator will of 

Of rlfj y ’ b lnl( ? rmc 2 of thc agreement of the parties and the order 

fixed bv en he CW R bis a ' va ' d the time 

the termcf f But whcre thc arbitrator is fully aware of 

decideffhe f ro ^Terence, accepts the office of arbitrator a£d actually 

>67 I. C. 21 ; Tl V rr 9 3r A ^4tl937 A. C l“j!1o4). ^ ^ 

mat, Jor C « P he d ' fend “‘ s ^rested in the subject: 

that in the suit to Yhe a'rbitt^to^a'nd^the' ul? ““ includin S 
application that as thi* • , ^hc plaintiff presented an 

had b«u ?efe^“; o nrbSat?;‘".E, ' “ “ S as olh « matters 
adjourned till the award was made bC kCpt Pf ndin S or 

ment accordingly and kent the inir j bc Court granted adjourn* 
Madras High CoErn thaE Uns w^ a ■ U T held * th = 



154 


THE ARBITRATION ACT 


[S. 23 


to go to arbitration on a matter which he has not agreed to be 
referred to arbitration. It has also no power to nullify a reference 
lawfully made by an addition, to the matter referred, of some 
matter by amendment of plaint. (Shital v. K'ihal Chand , A. I. R. 
1942 Sind 7). 

An appellate Court has no power to refer matterjto arbitra¬ 
tion. Under Sec. 21,'only parties to the suit are competent to 
apply for arbitration and as parties to an appeal are not authorised, 
the appellate Court will not be able to act under Sec. 23. ( Shuk - 

nella v. Rahmat , 1947 A. L. J. 445; A. I. R. 1947 All. 304). 


Matter in difference. —See under section 21. The Court 
has no jurisdiction to refer to arbitration matters which are not in 
difference in the suit. Matters in difference in a suit are ascer¬ 
tained from the pleadings which have been filed in the suit before 
an agreement and an order of reference is made, and therefore 
these differences must exist at the time of the agreement and do not 
include differences which arise thereafter. (Prabodh Kumar v. 
Eichpolse Trading Co. t I. L. R. (1947) 1 Cal. 572). 

Shall in the order specify such time as it thinks rea¬ 
sonable.— Section 23 is not merely directory but it is mandatory 
and imperative. (Jfoja Karain Singh v. Biiagwat Kunwar, 18 1. A. 55; 
13 All. 300). Sub-section (1) deals with two matters. Firstly when 
section 21 has been complied with, the Court must make the order 
of reference. Secondly, the Court by its order must fix such time 
as it thinks reasonable for the making of the award. Sub-section 
(2) forbids the interference of the court save in the manner and to 
the extent provided in the Arbitration Act. Here there are the 
following three things which go together 

(i) The Court must part with its jurisdiction to decide; 

(ii) The Court must part with it for a specified time and 

no more, and 


(tit) During that time, it must stand aside. 

If a court should wrongly refuse an order of reference and 
insist upon deciding the suit, its decree would be bad apart from 
any question of the merits. If after an order of reference a court 
wrongly proceeded to try a suit, it would contravene an express 
prohibition If by the order of reference no time is fixed at all, 
the error is of the same class ; no time-limit means no control, and 
the Court is not authorised to abandon control save to the extent 
and upon the terms laid down. (.Rabindra v. Jogeudra , 80 I. C. 4d 9; 
_A. I. R. 1923 Cal. 410; 27 C. W. N. 420). 
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Where time is fixed lor hearing of a case and not for filing of 
an award the defect is only irregularity and can be cured. 
(Roja Harnarain v. Bhagwant Kocr, 13 All. 300 (P. C.)), Where the 
oraer of reference did not specify a date but subsequently intima¬ 
ted to the arbitrator about the time within which the award should 
be filed, the irregularity would not affect the validity of the award. 
(Mani Lai v. Pahlad, A. I. R. 1937 All. 141). If no particular time 
is fixed by the court for making the award, it will be. taken to have 
be.-n made within the time notwithstanding that it was made after 
the rising of the Court on the date. ( Radha Kant v. Jaldhar 
A. I. R. 1916 Pat. 21). 


Where proceedings before an arbitrator have gone on for some 
time, the evidence has been closed and the case is ready for argu¬ 
ments and giving of decision, and the arbitrator who has only 
obtained two former extensions of time for filing the award, applies 
only lor one more fortnight’s time, it is an arbitrary exercise of 
jurisdetion to refuse it and supersede the arbitration and thereby 
cause grave miscarriage of justice. ( Chinman v. Brij Mohan, A. I R 
1943 Oudh 117). See also section 28. 


Making of the award.—See also under section 14. 

An award is said to be made when it is completed and signed 
by the arbitrator. (Ram Autar v. Dtoki, 37 All. 456; 29 I. C 844* 
Atuym v. Aranechlla, 22 Mad. 22 ; Copdlji v. Chagan Lai, 45' Bom’ 
10 1 1; Radha v. Jaldhar, A. I. R. lv*5b Pat. 21; 37 I. C 844 • 
Akhoy v. Das, A. I. R. 1935 Cal. 359 : 156 l. C. 165). The word* 
“make” has been used in a non-technical sense and means that the 
miDd of the arbitrator has been declared and such declaration need 
authentication by the signature of the arbitrator. (AssaduUa v 
Mohammad Noor, 27 All. 459). The making of an award is complete 
when the arbitrators put their signatures on it. (Sri Lai v AriunDa c 
27 I. C. 233 5 18 G. W. N. 1325). k ’ JUn Uas * 

The Court allowed the arbitrators to make their award within 
a certain time but. instead of using the word “make” used 

E*““S’? nd % r aid 7 s m * dc in Hindi an^gned witWn 

Wa ? * l ®, d - tW ° days ,. l atCr ’ 35 lhc arbitrators decided 
to have it translated into English. The arbitrators also, before 

filing it took an agreement from the parties not to raise anv 

objection to this being done. It was held that the award was made 

within time and was valid and that the use of the wo^d 

instead of “make” was immaterial, (ibid.). There is nothin fil * 

•Chapter IV of this Act to show that an awaid would l ife v 

not filed on or before the time fixed for the filing of it in tiZ £ hd 

All that is required by section 23 is that the SSurt mu.t L 

;for the making of the award, and an award would be valid if made 
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within the time fixed, though not filed in the Court on the date 
fixed for submitting the award to the Court. ( Radhakant v. Jaldhar 
37 I. C. 844). But the Lahore High Court has taken a contrary 
view. The expression “making the award” includes the announce¬ 
ment of the award and the award cannot be deemed to have been 
made till it is announced, and one way of announcing it is by filing 
in Court. ( Harbhajan v. Mina t A. 1. R. 1928 Lah. 753; 110 I. C. 
748). It is submitted that the former view is correct as making, 
of an award and the delivery of an award in the Court contem¬ 
plate different stages. 

Where an award was declared by the arbitrators in the 
presence of both parties on a certain date but signed by them on a- 
later date, the effectiveness of the award is not postponed to the 
date in which it was signed. The award becomes effective on the* 
date on which the parties are made aware of it. ( Sudhir v. Rilasbati, 
45 C. W. N. 223). 

Sub-xttion (2) 

Powers of Court after order of reference.— The words 

“shall not save in.matter in the suit” in sub-section (2> 

ol section 23 are imperative and convey a prohibition and limn 
the Court’s jurisdiction. ( Sankar v. C hunilal, A. I. R. 1926 Nag- 37; 
89 I. C. 782). bince the moment the order of reference is made, 
the Court’s jurisdiction to deal with the merits of the matter in 
difference referred to arbitration is suspended and it revives 
only in the event ol the arbitration being ordered to be superseded 
under paras 5, 8 and l5 ol the Schedule. 

In the case Raikobad v. Rhomboid, A. I. R. 1930 Lah. 26; 124 
I. C. 339 ; 31.P. L. R. 668, the Lahore High Court observed : 

“So long as the arbitration is proceeding, the power oi the 
Court extends to— 

(i) the causing of the attendance of witnesses before the 

arbitrator (section 43) ; 

(ii) enlarging the time fixed for filing the award, if this is 

considered necessary (section 28); 

(til) giving an opinion on a special case stated by the arbit¬ 
rator (section 13); 

(io) appointing another arbitrator and umpire in certain- 
cases (section 8). 

The principle of these provisions is that parties having by 
consent substituted a forum domesticum of theif own choice in pla- 
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of the Court, are bound by the decision on question of law and 
-fact, erroneous though it may be, and the Court which appointed 
the arbitrator cannot interfere with the award, except in the 
manner and to the extent described above. (A. I. R 1930 
Xah. 26). 


The Court which refers any matter to arbitration, cannot 
sit in appeal from the decision of the arbitrators nor has a lower 
appellate court jurisdiction to go into the merits of the case. 
(Haradhan v. Radhanath, 10 W. R. 398). The Court hai no power 
to allow a party to withdraw the suit during the pendency of the 
arbitration. (Sheoambar v, Deodutt, 9 All. 168). Where a suit is 
referred to arbitration and is pending before the arbitrators, the 
Court has no power to dismiss the suit under Order 9, rule 3 
Civil Procedure Code, unless an express order superseding the 
.arbitration has been passed. (Imamdin v. Jawahari, 10 P. R 1899V 
Maharaj hhagat v. Harihar Bhagat, 65 I. C. 144 ; A. I. R. 1923 Pat 
\\5 ; Krishna Kishore v. Banwari Lai, A. I. R. 1929 All. 259 : 1929 
A. L. J. 100 ; 113 I. C. 749). But there is nothing in Sec. 21 to 
prevent the part.es from getting the suit dismissed with consent 
-during the pendency of the arbitration. (Kokil Singh v. Ramasray, 
81 I. C. 994 A. I. R. 1924 Pat. 110). Similarly, in a Lahore ca sc 
it was held that even after a reference to arbitration was made in 
a pending suit, the parties were not precluded from settline the 
•dispute amicably by mutual agreement, and therefore it was 8 not 
necessary to cancel the reference before accepting the compromise 
(Aishany. Abdulla, A. I. R. 1927 Lah. 156 ; 99 I. C. 1002^ TW * 
Dooiy Chand v. Mohan Lai, 83 I. C. 606 ; A.’l. R. ,924*§1 Ml ‘a 
contrary view was vaken by the Calcutta High Court. * 

The Court is competent, in a fit case, to erant • 

8rr\°R P ^2 n 5Sin?m2 C % ^ ^ v * » 

256) 1 Sur6ndra V - Sushil ' A ‘ L 1928 Cal.' 


Where the question of the costs of the 
to the reference is referred to arbitration the* ^ tlOU 1I3Cu rred prior 
from dealing with the matter in the same siP rccl «ded 
A. I. R. 1932 All. 183 ; 1931 A I T i S Htra v - G *ya, 

Court cannot remove an arbitrator to Substitute 36 ** G ‘ 789 )’ The 
place. (Halimbai v. Shanker, 10 Bom. 381). a ncw onc in his 

to proceed with and it' aUthorit y of “>« Court 

reference stands, deal with the 5 uhi>7, “ “ nnot ;. so long as the 
After the reference to arbitration has been™ 311 ,? r ° f the rcfe rence. 
the Court the .parties cannot be allowed h* & Suit throu gh 

-abandon the arbitration and go on with the’ soft oT^V C f ODSent * to 

me suit or ask for a fresh 
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reference. But if a concluded compromise in undisputed terms 
be placed before the Court by all the parties, whether before an 
award has been made or after, the Court may grant leave to revoke 
the submission under section 5 of the Arbitration Act and, on 
superseding the arbitration agreement thereafter under section 12 
(2) (b), pass a decree in terms of the compromise. But the compro¬ 
mise, before it is accepted, mutt be considered on its own account 
as to its validity and cannot be accepted as a matter of course. 
In no case a compromise can be given effect to by the Court with¬ 
out first superseding the reference. (Profulla Chandra v. Panchanan > 
A. I. R. 1946 Cal. 427). 

24. Reference to arbitration by some of the parties.— 

Where some only of the patties to a suit apply to have 
the matters in difference between them referred to arbi¬ 
tration in accordance with, and in the manner provided 
by, section 21, the Court may, if it thinks fit, refer 
such matters to arbitration (provided that the same can 
be separated from the rest of the subject-matter of the 
suit) in the n anner provided in that section but the 
suit shall continue so far as it relates to the parties who 
have not joined in the said application and to matters 
not contai' ed in the said reference as if no such appli¬ 
cation had been made, and an award made in purs iauce 
of such a reference shall be binding only on the parties 
who have joined in the application. 

Comment 

Scope of the section.— It is possible that some parties only 
to a suit may be agreeable to having the difference between them 
settled by arbitration. Section 24 permits this to be done, provided 
that those differences can be separated from the rest of the subject- 
matter. But Section 21 provides for reference in a suit when al 
the parties interested agree. Where the interest of a party not 
joining in the reference to arbitration is inseparable trom that 
of the other parties who are parties to the reference, Sec. 24 will 
not applv and cannot be availed of. (Ram Harakh v. AlumtaZ, 
A. I. R. 1949 All. 679 ; 4 D. L. R. (All.) 70). The mere fact that 
all the parties did not join in the reference to arbitration ot a 
dispute is no ground for upsetting the award so far as those people 
who made the reference were concerned. (U Po Hlangv. Daw 
Ngwe, A. I. R. 1941 Rang. 22). Section 24 provides that the suit 
shall proceed in the Court in respect of the matters which have not 
been referred to arbitration and of the parties who have not joined 
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the reference. The award resulting from the reference will be 
binding only on those who have joined the reference. 

Under, Sec. 24 the Court has a discretion either to grant or 
refuse the prayer by some of the parties for reference to arbitration. 
However, the Court must exercise this discretion in a judicial, 
manner. 


Appeal.— An appeal lies against the decision of the Court 
given on merit, and it is not open to the party aggrieved by the 
award to challenge and press his objection against the award. 
The aggrieved party can invoke the aid of Sec. 39 (I) (vi). 


Revision.—Where all the parties interested in the dispute do 

r the rcfe , rence lo arbitration, the reference is invalid and 

the High Court will interfere in revision and at the instance of a 
person who is interested in the dispute and is not made a party to 
the reference. But the High Court will not interfere and set aside 

t r o f ba C k CC t0 t at p ltrati °^j akeS Wr^i^^and^havfng'los 0 ! 'trying 

i 0 ^.oV)V^, ( 1f 9 T79 v - c ^j.1V- L R 1945 Cal - 156 ‘ 


25 P '° l visionS applicable to arbitrations under thi* 

far ll e ,u P u rovis, ^ ns of the other Chapters sha.l, so 

u" der t&ChapUrT appUcable - *PP'V >° arbiuations 

Provided that the Court may, i n any of the circum¬ 
stances mentioned in sections 8, 10, 11 and 12 instead of 

filling up the vacancies or makiAg the appokitments 
mak e an order sup seding the arbi f ration PP d r "^‘ s d > 

with the suit and where the Court makes an order 
superseding the arbitration under section 19 it chal? 
p>oceed with the suit. ’ Jt sha)l 


Comment 

provision contained in^rnhw (^ap^S"^'“he^A ^ the ° thcr 

a PP|y, with necessary modifications to arK .* h * Arbl V* t,on Act can 

section has given additional powers’to o nS . r ,n . suits * This 
arise for filling up the vacancies or malrl Court lf circumstances 
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in difference to a person of their own choice and not that if the 
named arbitrator is unable to act for one reason or another, the 
arrangement is automatically to come to an end, and the Court has 
no jurisdiction to refer the matters to another arbitrator. Section tf 
read with section 25 of the Arbitration Act will apply to such a 
case. ( Jawar Lai v. Jagdish, A. I. R. 1951 All. 335 ; 6 D. L. R. 
(All.) 146). The variant provision in section 25 serves to indicate 
that section 19 is applicable to a case - falling .under section 12 (1) 
where there is no pending suit but the agreement to refer has been 
filed in Court, and the Court is invested with power thereof or 
make orders of reference on the basis of such agreement. ( Abdul 
Halim v. Chairman , 1949 Lah. 278). 

Proviso. —When Court can supersede arbitration.— See 
comment under section 19. 

Appeal and Revision. —An order superseding an arbitration 
appealable under section 39 (1) (i). 

There is no rule of law except section 151 of the Code of Civil 
Procedure which can authorise a Court to revise its own order 
superseding a reference to arbitration. ( Salli Singh v. Mullo Singh, 
138 I. C. 524 ; A. I. R. 1932 All. 656). 


CHAPTER V 

General 

26. Application of Chapter.— Save as otherwise pro¬ 
vided in this Act, the provisions of this Chapter shall 
apply to all arbitrations. 

Comment 

Scope of the section. —All that section 26 provides is that 
the provisions of Chapter V of the Arbitration Act, 1940 shall apply 
to all arbitrations which are governed by the Act. Section 29 does 
not mean that the Act applies to parole agreement to refer dispute 
to arbitration or that it applies to arbitration not governed by the 
Act as well. ( Gauri v. Ramlochan, A. I. R. 1948 Pat. 430 ; 29 P. L. T. 
105 ; 3 D. L. R. (Pat.) 26). 

Chapter V contains the general provisions relating to all arbi¬ 
trations. ». e., aibitratiou without intervention of a court or 
arbitration in suit or arbitration with the intervention of a com t 
where there is no suit pending. (, Bajrang v. Agarital, A. I. R. 1950 
Cal. 267). 
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i?^P6wer of arbitrators to make an interim award.— 

^(T) Unless a different intention appears in the 
arbitration agreement, the arbitrators or umpire may, 
if they think fit, make an interim award. 

All references in this Act to an award shall 
include references to an interim award made under 
sub-section (1). 

Comment 


Object of the power.—This section confers upon the arbitra¬ 
tors the power to make an interim award. Before the enactment of 
section 27, an arbitrator or umpire had no power, unless authorised 
by the submission or subsequent agreement ofthe parties,to make an 
interim award. In many cases it was thought desirable that he 
should be able to do and in some cases one of the parties might not 
•be willing to give him such authority, e. g., where one party clearly 
owes the other large sum but there is a dispute as to some matter in 
their dealings. An interim award would be also very useful in or¬ 
der to deal with liability and with a postponement of the en¬ 
quiry into damages. (Extract from the Report of the Committee) 


Unless a different intention appears.-Section 27 empowers 
an arbitrator or umpire, unless the arbitration agreement expresses a 
contrary intention, to make an interim award. Therefore where it 
appears from the agreement that the disputes between the parties 
are to be decided by one and a complete and final award, the P arbit? 
rators cannot make an interim award. If, however, there is no such 
provision in the arbitration agreement the arbitrator or the umpire 
has the right to make interim or provisional awards. There is P no 
rule ot law that a partial award is invalid, but that m.rcViL u 

to be decided on the intention of the parties the ma L k!- 

subject of contract between them. P ' mattCr bein g a 


Interim award.—This interim award may well be finAl 

some ofthe claims referred, although it is perhaps more usual fo? 

some award merely to determine certain of the issue* 1 

a. claim, for instance, to determine the issue of liability whilf leaT 

ing questions of amount to be dealt with later V 

P. _20a) In Hatha Krishna Marie v. Ck ngal aya A ^ r 

365 ; (1948) 1 M. L. J. 164, the arbitmtfo^ ^* 

between the buyer and seller of various quantities of corn ™ 

Regard to th ^ ^iigreTd 
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pecting the three contracts upon which they disagreed. As regards- 
the latter they referred the matters for decision of the umpire. 
These were held to be interim awards and provision was made in 
the bye-law for such awards as such and such awards were held to* 
be valid. 

Ordinarily an interim award is intended to be effective du ring 
the pen dency of the_a rbitration , till th e final award~js~g iyen.~ It will 
cease to Have effect after jhe final award i s give n. The object of 
permitting the arbitrator to pass interim awards seems to be to ena¬ 
ble the parties to be placed in a position of security during t he p en- 
dency of the arbitration proceedings. The interim awards are not 
intended to be operative as final awards^ The arbitrator is em¬ 
powered to give interim'relief to p arties so that any delay ~Jh The 
making of the award may nol cause ~any harassment or inconveni¬ 
ence to the parties. - Section 27 makes provision only for interim 
arrangement and does not expressl y empower thg__aib_itrator to 
pass successive or partial awards. However, _th<L-™P r d»ng of 
sub-section (2) of section 27 — IendlTsupport to the view that an- 
interim award need not technically be interim award. It may 
include jin inter im arran geme nt with respe ct to a part of the claim 
or dispute which ma>, to the extent of that part of the “dispute, be 
a final decision betweed the parties. Such a contin gency m ay arise 
in partition suits. It is comp et ent to the arbi trato r to_ make a 
division of some pro pertie s by an interim award ancLjJien deal 
with the other properties in The final award. In the making of the 
final award, the fact of the inter im awa rd wilL ha.vc to be 
taken int o ^con sideration. All th e procedure laid flown in the 
case of a final award will apply in the case of an interim award 
also. 


28. Power to Court only to enlarge time for making 
award.—(1) The court may, if it thinks fit, whether the 
time for making the aw aid has expired or not and 
whether the award has been made or not, enlarge from 
time to time the time for making the award. 

(2) Any provision in an arbitration agreement 
whereby the arbitrators or umpire may, except with the 
consent of all the parties to the agreement, enlarge the 
time for making the award, shall be void and of no 
effect. 

Comment 

Under sub-section (1) the power rests in all cases in the Court 
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only who may extCDd the time for making the award whether the 
tame ha* expired or not or whether the award has actually been 
made or not. An examination of the language of section 28 clearly 
indicates ibat extension of time can be made even after the award 
has been filed. Section 28 has general application and as such app¬ 
lies both to references made through Court or outside the Court. 
Schedule I, r. 3 of the Arbitration Act has to be read with section 

r t°o 1 Act * ( £fta &^n Din Gupta v. Bish/shztar Nath, 1958 A. 
J. 307). 


‘‘The Court may’*.— Under sub-section (1), the Court may, 
at its discretion, enlarge the period for the.delivery of an award of 
arbitration without the consent of, and even if opposed by, the 
parties. (Gomndv. Rcmkishan, 2 W. R. 2S7). If an arbitrator makes 
an award beyond time, the delay may be condoned at any time by 
the Court in a proper case, for this sub-section gives power to the 

Court to extend tame even after the award has been made. iMani 

194 1 C * K 19 >* Sub-section (l)isvery wide 

litfill t d,£C £ tl0 “ ° n the Court to eDlar ge time for making 
award at any time. The Court can exercise that power [even alter the 

award] has been made and filed, during the bearing of the pennon 

under sections 14 and 17 and after the parties have 8 led their evi- 

29 DC Jw *2*1* A**”'! 8 y* B i ian D V al > A. l.R. 1954 Orissa 

I R \ \ 1949 iAU. 399; Rem Math v. 

a .mi lie a?l. v ' Madh ° K ’ ishM - 


to ° f ‘ ime “ nder tMs Sec,ion d0 « ^ot amount 

sr'Hfzn* ,-4 ur o, c - fa 

CaTssir " pirtd ' iS Vi,ia " d - (** V. ^ 


its ow I n t /rclro7« n "ol°J 1 |: £ d A«“« ? tha “W«»«or, 

sent of the parties ££**?**£* “ P^issibi Ch'the con I 
time before P the time originally “fixed ar ^ ltralor “t °?'y extend the 
expired. If he does not do so he is bv eS^*”? the award has 
and has no further jurisdiction in the matte.® 7 

vested "in^he CourHs 

rregattve the right to estend the tij^ 1 
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lfnrl d J° and fp q » iC V Ced b ' twcen the P artics to the arbitration 
proceedings. ( Fattx human v. Upendra , 50 I. G. 52 ; 4 P. L. J‘265). 

• i • | ill * 

takr in arbitrator a PP li u es for extension of time, the Court must 
th int< ? .consideration all the circumstances of the case and decide 

M hC / rb 7 Q a T t0 ^ Sh -°o U , d be ^ anted such extension. ( Moharram *. 
May ad as, 78 I. C. o21 ; Anand v. Ram, 1933 Pat. 565). The Court 

should not unreasonably make haste in rejecting the application for 
time where the arbitrator is not in collusion with eitheV party or is 
not wilfully delaying or there is no bad faith in his conduct. (Ram 
huar v. Multan Chand, 8 1. C. 224 ; 29 P. L. R. 1908). Where a 
party contests the validity of an arbitration award on the ground 
that it was not completed within the time fixed by the Court, he 
must show that the delay arose from corruption or misconduct on 
the part of the arbitrator, or award was made after the issue of an 

Cr ,°V.^. OUrt su P ersedin g arbitration and recalling the suit. 
(RasoolBibt v.Jan Ali, 17 W. R. 31). An oral application for exten¬ 
sion (of the period of submission] on the award by the arbit rator 
is valid. ( Sakai Chand v. Ambaram, A. I. R. 1924 Bom. 380). 


The Court has no doubt a discretion to extend time but it will 
do so only if cogent reasons are forthcoming. Obviously the 
discretion cannot be exercised in favour of «a party who himself has 
been negligent and has been guilty of dilatory tactics. (Oliver v. 
Mian Dost Mohd., A. I. R. 1935 Lah. 191). There is nothing in 
section 28 to suggest that the Court should not exercise this power 
to extend time unless it is expressly asked by a party to do so 
(Madura Mills v. Krishna Ayyar , A. I. R. 1937 Mad. 405). 


Extension of time by mutual consent. —An arbitrator is 
a domestic tribunal and the parties who refer their disputes to him 
lor decision can, by mutual consent, which can be inferred from 
their conduct, acquiesce in the proceedings of the arbitrator who 
may submit his award beyond the date fixed by the Court for 
returning the same. Such a conduct can be inferred from the 
lact that the parties conducted the case and took a willing part 
in the proceedings before the arbitrator, though the date fixed for 
the filing of the award has expired. (Asa v. Bh'iban, A. 1. R. 1936 
Lah. 466). 

Award made out of time.—The facts in the case of Patto 
Kuman v. Upendra jVath Ghosh, A. I. R. 1919 Pat. 93 (Atkinson & 
Das, JJ.) : 4 Pat. LJ. 265, were that the parties agreed on 26-2-1918 
to submit their differences in the suit to arbitration. The Court 
referred the dispute in accordance with law contained in the Second 
Schedule of the C. P. C. on the same date, and 25-3-1918 was fixed 
as the date within which the arbitrators should make their award. 
By another order of the Court, the time for making the award was 
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extended to 25-6-1918. The award, however, was not made within 
that time. It was actually made on 10-7-1918 and filed in the court 
on 12-7-1918. It was held that—• 

(a) There might be some force in the contention that, inas¬ 

much as the arbitrators failed to make their award within 
time, the court had no jurisdiction or option under the 
rules of C. P. C. save and except to set aside the 
award which was made out of time, if the case stood 
alone on these facts. 

(b) But there is a rule well recognized and established in the 

nature of an estoppel that, if the parties to an arbitration 
proceeding, by their conduct, lead the arbitrators to think 
and believe that, even though the time for making their 
award has in fact expired, the arbitrators should continue 
the proceedings and to which cause the parties must be 
deemed to have assented by acquiescing in taking part 
in such proceedings, then, though the time for making 
the award may have expired, the jurisdiction of the ar- 
burators would be deemed to continue to validate and 
give effect to the award. 


^^ M ^ ni i D 5° f u“ akingthe awa *d*\—The expression making 
the aumd includes the pronouncement of the award and the award 

wav'nf deemed to have been made till it is announced and one 

5:A~Vuh. b ?5? 8 iD COUtt - S ^ h v - 

t 

. Whether an award has been made or not_ The fact 

ronrt^ award 1S alrcad * made, does not affect the power of the 

,he «■>«. I‘ it. however, a factor which oltghl 

whether^r i? * r CO “ ld r rall0n ' for lhc Purpose of determining 
nnt C h» C K a PP hcat , ,on for cn largement 0 t time should or should 

the r^tenrfcH t- • . Thc * ff *<* ° f lhe order of enlargement is that’ 
ha the*arbftration* agrcement^ & ^ ^ “ had been originally given 

“f° : z ? 

rR u T 9 yVaT&). ,he award - 

2?,' ! o n f d Cou"-. th 0 t 958 C A ,, L 28 T als °. "> 

(2) allows of provision heino • A * 3 ? 7 )* Sub-section, 

enlargement of time for taking the” award^em" 
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consent to such enlargement. The provision in an arbitration 
agreement that the arbitrator is at liberty to extend the time for 
making his award 2by endorsement on the back of the agreement 
cannot be given effect to in view of the provision of the section 
(■Banndra v.Bani, 54 C. W. N. 796). In other words, a clause in 
the arbitration agreement empowering that arbitrator to extend 
time by making an endorsement is not sufficient. 

In Kuj>punvami v. Anantharamier, A. I. R. 1948 Mad. 40, an 
arbitration agreement provided that the arbitration would be 
completed within one month from its date subject to the extension 
of time not exceeding six weeks thereafter if all the arbitrators 
passed a resolution to that effect. The arbitrators passed 
an award after expiry of one month prescribed without any 
resolution by them extending the time for making the award. 

The Madras High Court held that the award was invalid as 
it was made after the prescribed period without any resolution 
Even assuming that such resolution extending the time was passed 
by them, there was no agreement by the pirties consenting to such 
extension and therefore time could not be legally enlarged bv 
reason of section 28 (2). 7 


29. Interest on awards.— Where and in so far as an 
award is for the piyment of money, the C ourt miy in 
the decree order interest, from the d ite of the decree at 
such rate as the Co art deems reas >nable, to be piil 
on the principal sum as adjudged by th; award and 
confirmed by the decree* 

Comment 

This section makes necessary provisions as to interest when the 
award makes no provision therefor. It has authorised the Court to 
allow reasonable rate of interest, where the award is for payment 
of money, not from the date of the award but from the date of the 
decree. The rate of interest from the date of the decree to the 
date of payment is in the discretion of the Court. Rate of interest 
is a matter to be decided on the facts of each case. Grant of 
interest is a matter within the discretion of the Court. Ordinarily 
6p. c. interest should be granted. (A. /. R. 1933 Lah. 780). 

Where claim for interest was not a matter referred to arbitra¬ 
tion and any of the parties pressed his claim for interest for the first 
time before the arbitrator, the award allowing interest is without 
jurisdiction. ( Union of India v. Prem Chand % A. I. R. 1951 Pat. 
201 ). 
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The expression “principal sum” means the amount originally 
advanced or the total amount including interest upto the date of 
the suit or award found due. As an award need not give details 
of the amount found due, the expression seems to refer to the 
amount deeje^d. 

Grounds for setting aside award . —An award 

/shalln6t be set aside except on one or more of th e 

fo llowin g gro unds^ namely : 

| 

n arbitrator or umpire his misconducted 
himselF o r^lhe proceeding s •* 

that an award iias besn maHa afW the issue of 
an^order by the Liourt superseding the arbitrafiSn or 
iTteFirrbjiratipn proceedings have become invalid un ier 
section 

^—dg ^that an aw ard has been improperly procured or 
is otherwise invalid. - 

Comment 

K SC ° pe aDd ° bjeCt ? l the sectiott -An arbitration award can- 
Tf L- Upsc t j Xce P l ? n the specific grounds mentioned in section 30. 

If Uus is not done, the award cannot be voided by raising a plea 
1940 AT W b R°7B. 1 R0 U T6)° US ' ( Perta * y ' Beeha *> 1940 R? D. 20; 

\r h „ c ° u ? w . U i. rc Yf«w the arbitrator’s conclusions or findings! 
Ir ? as t j d u W i! ,hl ^ ls authom y and according to the principles I 
few 6 aac * bihav f d fair ly to all parties, and where the P re i s P n ol 
| leg a l misconduct. (Dwarka Nath v. Ktdar Nath 6 B L R (P*t J 

IS concerned and the decision conUi^d in th? i S f ^ ents 
has nothing to say, good, bad or indifferent It ht?*. thC - ?° Url 
™ « or oon,idcr U. (ft**, A *“ % ,5ft » 

thC , G ““ rt caono, 
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the parties have agreed to abide by the decision of a tribunal of 
their own selection, unless there has been something radically wrong' 
and vicious in the proceeding?. (Harphool v. Frabhu, A. I’. R. 1950 r 
E. P. 266 : 52 P. L. R. 128). It is not open to the Court to interfere 
with an award on the ground that the arbitrators were mistaken- 
in awarding damages for breach of contract on a wrong basis, where 
the error does not appear on the face of the award. (! Tularam v. 
Bilasroy , 85 C. L. J. 164).J) It is not necessary for the arbitrators 
to exhaustively give reasons for the conclusions arrived at by him 
or to give his findings on the issues raised in the case. His award' 
/will be a perfectly valid and good award, provided he has given a ^ 
clear decision of the case Where* on the face of it, the award 
is very vague and it is difficult to know what his findings actually 
aft, the award is not . a decision of the case at—all.({'Further if the 
award does the very thing w-hich the__parTres—wished to avoid, 
namely, going to a court of lawlm^bearing expenses of protracted- 
litigation, the purported award defeats the very purpose of arbitra¬ 
tion by throwing the parties back to the very position from which' 
they wanted to escape. The defect in the award is a vital one and 
goes to the root of the award given by him and the - “award must, 
therefore, be treat ed as “otherw ise invalid ". (lshwar Dei v. Chfddu, 

A. I. R. 1952 A\\M2:\95T7rCTJ7^3). 


An award cannot be set aside on the ground that the decision- 
-j of the Court possibly would have been otherwise. ( Ram Chand v. 

' Atma'Ram, A. I. R. 1952 Ajmer 6). 

Section 30 vests in the Court a discretion to set aside an award 
if misconduct on the part of the arbitrators is shown or if it is- 
shown that the award was improperly procured, and it is not 
/ competent for the parties by agreement to oust this jurisdiction it 
r —they desire to enforce the award under the Act. ( Hurdwary v. 

, Ahmea, l I. C. 371; 13 C. W. N- 63; Maraindas v. Kewalram, l i 
S. L. R. 43). But before setting an award aside, a court should 
1 make full enquiry into the objections raised against the award. 

J {Senuk v. Oree, 2 N. W . P. 241). This section does not provide for 
'the Court setting aside an award in part m ilv. ( Mahomed v. Azitn, 
1939 A. M. L. J. 15; but see Badri v. Chamsa, A. I. R. 19?7 Pat. 
183 ; 15 Pat. 579 ; 168 I. C. 115 where it was held that separable 
part if bad can be set aside). 


The object of section 30 is to give finality to a decree passed' 
in accordance with the decision of the arbitrator. If the party 
yj,concerned fails to impeach the award before the Court -making the 
T ' reference or if his objection to the validity of the award is diallowcd 
// and a decree is passed in accordance therewith, the award becomes 
final and the decree passed upon it is not open to appeal pr reviston- 
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(Rup Jlaram v. Pfundrcni, 152 I.C. 90 ; 11 O. W. N. 1203; Isribai v 
Perxbai. 121 I. C. 164 : A. I. R. 1930 Sind 195 ; Dacca Co-operative v 
Dacca Co-operative , A. I. R. 1938 Cal. 327). 


^ At whose instance award can be set aside_—The c_qur£ 
usually tn set aside an award at the -instance "jiFIa.. .patty 

wE o ha, „- —,——- — -—— . - , „ , _ _ 

v. Ajodhyo Prasad Singh, [1912] 15 Cal. L. J. 110 at p. 113:16 Cal. 
W.N. 256 ; Union of India v.Jai Narain Misra, A.I.R. 1970 S C. 753). 

Clause (a) 


Misconduct.—An atoard can be set aside on the ground 
that an arbitrator or umpire has misconducted himsel f or th e_ Pff>- 
r erdlngs. Th e word "misconduct”_as used wit h reference to arbit- 
ration does not necessarily or at aifTmply anything in the nature 
of fraud. K certainly may include c as es wh ere the arb itrator has 
failed to p erio^m Ihe csscii ^l-duJic^\w}iicK~"are _casl upo n hirr^ .^as 

term * ‘misconduct’^ hkVih^the legal sefl^a vwcfer^s'lgru ^fcance than 
personal misbehaviour. The term' "misconduct” simply means 
l legal misconduct. -- * 




*1 


Legal misconduct” means misconducijn the-jnrii ciaLsanse-of 
\/ the word and not from a _moral point- of vic.\y .and means some 
honest though erroneous breach of duty causing a miscarriage of 
j tiSyig e.-J-The word "misconduct” does not necessarily imply moral, 
turp itude, but it includes neglect of du ties and responsibilities of 
farbitrators^a na ' oT^ yhaT''courts ol "justice, expect from them 
elore’allowing'hnalifV T3 their awards. ~ ~ 1 


to 


1 


It is difficult to give any exact dehnition of what amounts 
misconduct on the part of the arbitrators. The expression appears 
to be of wide import because if, on the one hand, it does not 
necessarily bring or include misconduct of a fraudulent or improper, 
character, it does include actioh on the part of the arbitrator which ii 
is on the face opposed to rational or reasonable principles that Jp 
should govern the procedure. Misconduct is a question of fact in 1/ 
each case and has to be ascertained from the facts of the entire f 
arbitration proceedings. The principle enunciated by (he authori-[ 
ties is that when an arbitrator in arriving at the decision was l 
influenced by secret enquiry of the case mpde by him after record- \ 
mg the evidence and by the opinion of third persons about the . ) 
merits of the case, his conduct would amount to j udicial misco nduct^' 
But the principle of law does not include the case where an arbitra- 
tor is selected because of his personal knowledge or where the 

m T?° “« «• i uris a e rec lo a reference that the arbitrator / 
shall decide the depute on his own knowledge or without evidence/ 

• * * * 1 ^ * •« -**« , ; • ■ ",. , < i .« " *, 
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• a- , An arbltrator » though not bound by the technical web of 

f judicjal procedure and rules4rf € vi4en€e, most hear the parties and 

th u 1,L . WltnCSSC !' ualess he is absolved therefrom by the 
terms of the submission and must apply his mind to the points in 
dispute and decide it according to the ordinary rules of justice 
equ,ty and good conscience, ^failure to hear the parties and 
their witnesses, unless absolvetTEy^T terms oftF^~SE£Tssion 
amounts to misconduct on tkr part of the arbitrator. (Ma Hnine 
Le z/. Ma Nyein Bwin, 162 I. G. 772 ; A. I. R. 1936 Rang. 191) 


The following are some of the instances which amount to mis¬ 
conduct of the arbitrator or of the arbitration proceedings : 


II 



Legal misconduct ensues where the arbitrator’s procedure 
-- 1 -- as to be opposed to the principles of natural justice. 

A mishandling of the arbitration as is likely to amount to 
some substantial displacement of the ordinary rules of justice does 
amount l 6 misconduct. 

N3f Failure to give a reasonable opportunity to a part y .of bein g 
heard amounts to misconduct on the part ol an arbitrator. Such 
‘"misconduct when there is no imputation of dishonesty is technical 
misconduct and not moral misconduct, and the Court can, in exer¬ 
cise of its discretion, remit the award to him for consideration. 

The mistake as a matter of carelessness is so gross as to 
amount, though not in a moral point of view yet in a judicial sense 
of that word, to misconduct on the part of the arbitrator. <. 


Change of previous intention by arbitrator before the award 
is made is not misconduct, 


sf Where, in an arbitration under section 21 of the Arbitration 
Act, the arbitrator took statements from each of the parties in the 
absence of the other and made an award, the Supreme Court has 
held that it is one of the elementary‘principles of the administration 
of justice, whether by courts or by arbitration by lawyers or mer¬ 
chants, that a party should not be allowed to use any means what¬ 
soever to influence the mind of the judge or arbitrator, which mean^ J* 
are not known to and capable of being met and resisted by the^ 
other party. Therefore the arbitrator was guilty of legaL miscon- 
duct and this was sufficient to vitiate the 'award, irrespective of the 
fact whether this ^misconduct had caused prejudice - to any one. 

(Payyavula Vengamma v.‘ Payydvula Kesanna, A. I. R. 1953 S. C. 21 ; 
(1953) (1) S. C. R. 119 ; 1953 A. L. J. 73). 


The applicant and the two opposite parties were the sons of 
one Ajodhya, and Rajrani was the widow of Ajodhya. Ajodhya was 
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possessed of movable and immovable property which passed to 
his three sons and his widow on the death of Ajodhya. Shortly alter 
the death of Ajodhya, however, disputes arose with regard to the 
joint property and the parties ultimately appointed one Mohan, an 
Advocate, who was a cousin of Ajodhya, as arbitrator, and an 
agreement was executed on 1 fj.fi-1S40. Thereafter Mohan entered 
upon the reference and meetings were held from time to time, 
exiending over several years, which were attended by the parties. 
No award was, however, made for quite a number of years till on 
12-12-1949 a notice was served by the opposite party upon Mohan 
asking him not to proceed with the arbitration and intimating that 
he would norbe bound by the award made thereafter. Mohan, 
howevexyproceeded with the writing of the award and made an 
awarcMm 24-10-1950 which was duly registered in the office of the 
Sub^Registrar. 


17 * 


An application for filing the award was made on 17-4-51 and 
objections to the award were filed by the opposite party on 4-7-51. 
Before the reply to the objections was filed, an application for ex¬ 
tension of time for making the award was made by the opposite 
parties. Th ejCourt extended hrarH the objectiqns.and 

dismissed them. The award was thtn made a rCTtffjbTfhe Court. 

r^ 


Setting aside of award made out of time.— It was held bv 
She Patna High Court that— 1 




hder the Arbitration Act, an award made beyond time 
can never be held to be invalid or void merely on this 
account. 


The Court has power under Section 28 to extend the time 
■even after the making of the award. The arbitrator has no such 
power, and even the parties in view of the provisions of law con¬ 
tained in section 28 (2), cannot confer such power on the arbitra- 


The parties, however, in a case of arbitration without the 


X 


It has been held by the Allahabad High Court that it is not 
open to this Court to go into the grounds which were taken into 
consideration by the arbitrator in partitioning the property. . I t is 
always open to an arbitrator to . compensate one party by award¬ 
ing h im compensation if he finds that immovable - property^ carT 
npt Re properly divided witho ut in cqnyenicncc-to- them. If the' 
arbitrator had the right tO award CofnpehsationTrf^Hcu of property, 
his conduct c annot be said to be-illegal nor docs such a course of 
conducTamount to illegal misconduct'. {See Bhatwan Din Gutta v. 
I Bisheshwar Nath, 1958 A. L. J. 307). 
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intervention of the Court, have still got a right to enlarge the time 
for making the award by their fresh wr itten agreement . 

(b) Therefore, if— 


'Jtf an* 


an award is made beyond the time 
the court or by the parties ; and 


fixed 


or extended by 


(ii) inspite of the fact that one of the parties objected to the 
proceeding before the arbitrator going beyond the time 
fixed or took part in it under protest, 


the award may be liable to be set aside under Section 30 
under clause (a) on the ground that the arbitrator misconducted 
himself or the proceeding or under clause (c) of section 30 on the 
ground that the award is otherwise invalid. (M/s. Bokaro & Ramgur 
Ltd. v. Dr. Prasun Kumar Banerjee, A. I. R. 1968 Pat. 150 (F. B.) : 
I. L. R. 46 Pat. 1259 : 1968 B. L. J. R. 240). 

Clause (6) 

Supersession of arbitration by coart. — See Comment under 
Section 19. 


J 


Clause (c) 

Scope :—Section 30, clause (c) states that an award shall 
not be set aside except on the ground that an award has been 
imprope rly proc ured or is ot herwise invalid. In other words, 
where "an award has been improperly procured or is otherwise 
invalid, the award can be set aside. 


Award improperly pgpeured. —Ah award will be set aside 
if it is procured impropfrTyT The expression “award improperly 
procured” has been adopted from section 14 of the Arbitration Act, 
1899, in lieu of the expression “corruption, fraudulent concealment, 
wilfully misleading or deceiving the arbitrators or umpire.”J) This 
vf' change in the language is not material ; and corruption, fraudulent 
concealment, wilfully misleading and deceiving the arbitrators or 
umpire, if proved, will vitiate the award. 


It has been held in the case Shephard v. Brand, (1734) 2 Barnard V 
463 that where the arbitrators take money from one side, although r 
in payment of their charges and expenses, this is sufficient to set / 
aside the award. In the case In re Kenworthy and the Qtieen Insurance ,/ 
(1893) 9 T. L. R. 181, the above case was distinguished. / 


Treating the arbitrator may be a form of procurement or may 
amount to a mere indiscretion, and the Court will not, it would 



S. 30J 


GENERAL 


.173 


seem, set aside the award on that ground unless either there was 
an intention to corrupt or influence the arbitrator or he was, ra fact^- 
corrupted or influenced. (Russell. 13th Edition, page 185). Sir G. 
Tessel M. R., said in Malmesbury Railway Co. v. Buddo, 45 L. J. Gh. 

271 that the Court has jurisdiction to set aside an arbitration on the 
ground of corruption subsequently proved. 

It has been held by the Calcutta High Court that where 
arbitrators take money from one of the parties singly as fees for / ^ 
charges or anything else before making the award, this is sufficient | 
cause to set aside the award. (Akshoy Kumar Nandy v.?o. G. Dass, 

A. I. R. 1935 Cai. 359 : 38 C. W. N. 784 : 159 I. C. 165). In this 
•case, it was observed : 

“It is imperative that the arbitrators should always scrupulously 
avoid any course of action which even remotely bears the comple¬ 
xion of thus having put themselves into a position where it might be 
said against them that they had received a pecuniary inducement 
which might have had some effect on their determination of the 
matters admitted to their adjudication.” 

But where the arbitrators take money as fees from one of the 
.parties and it is done by way of mutual arrangement between the y 
contending parties, the award is not vitiated by reason of any mis- “ 
conduct on the part of the arbitrators, (ibid). 

An award is improperly made when it is made by collusion or ^ 

<1891) i Ch. 558). ’ 1,8111 , TT T flneif rr-ftnmp 

An agreement between the parties to a building contract that 
the valuations, certificates, orders and awards of the architect shall 
be final and binding and shall not be set aside or attempted to be set 
aside on any insinuation of fraud, collusion or confederacy, is, in £ 
the absence of fraud on the part of either party, a valid agree¬ 
ment and not void as being against public policy. It is competent 
for the parties to agree that the question of fraud on the part of the 
arbitrator shall not be raised by either of them, (Tuffw v.Jacson, 
<1892) 3 Gh. 441). 

In the case Printing and Numerical Registering Co. v. Sampson. 

L. R. 19 Eq. 462 at p. 465, Sir G. Jessel, M. R. observed : 

“If there is one thing which more than another public policy 
requires it is that men of full age and competent understanding C/ 
shall have the utmost liberty of contracting, and that their contract 
■when entered into freely and voluntarily shall be held sacred and 
ahall be enforced by courts of justice. Therefore, vou have this 
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paramount public policy to consider— that you are not lightly to 
interfere with this freedom of contract.” 



Fraud or dishonesty on the part of arbitrator is not sufficient 
to vitiate his award as a nullity. Such conduct amounts to miscon¬ 
duct and may afford good cause for a ^competent court to set aside 
the award. (A hanchand v. Kadumal , 15 I. C. 819 ; 5 S. L. R. 240). 



In Amarnath v - Eichholz, A. I. R. 1932 Lah. 378 : 33 P. L. R. 
365 : 137 1. C. 846, it has been held that the words “an arbitration 
has been improperly procured” include the case of an arbitrator 
who has been illegally_andJlBprQperly appointed. The jurisdiction 
of the Court is not ousted by an arbitration clause in a written 
agreement. The position of the defendant after institution of the 
suit is that he can either sue for damages for breach of contract to 
refer .or indirectly enforce specific performance of the contract by 
obtaining an order staying the proceedings under section 34 f But 
he must not, after suit and before stay of proceedings, attempt to 
oust the jurisdiction of the Court by appointing arbitrators. 'If 
he does so and an award is made, he would be guilty of impro¬ 
perly obtaining an award within the meaning of section 30 of the 
Arbitration Act, 1940^ (Sawyer v. Louis Dreyfus, 20 I. C. 504 ; 7 
S. L. R. 1). Where an agreement for reference to arbitration is 
impeached in a suit, an injunction may be issued to stay arbitration 
proceedings. Wheie an injunction is issued to restrain arbitrators 
from proceeding, their award, if they ignored the injunction, will 
be considered to have been procured improperly. (Macdonald v. 
George D'Emden, 4 S. L. R. 187 ;9 I. C. 707). 


One of the parties to an arbitration agreement is entitled to 
apply to have the award set aside (or not enforced) on the ground 
that it had been improperly procured on account of want of 
jurisdiction in the arbitrators. {People's Bank v. Kanahaya Lai, 
A. I. R. 1935 Lah. 602 ; 16 Lah. 1000). Where the parties to the 
reference clothe the arbitrators with authority to make one award 
concerning all of them and they act within the four comers of that 
authority, it is not open to some of the parties to contend that the 
7 arbitrators have misconducted themselves in making one award. 
In such a case, neither the arbitration nor the award is improperly 
procured {Dattaram v. Harjimal, A. I. R. 1930 Sind 170 ; 121 I. C. 
161 ; 24 S. L. R. 145). An application under section 30 of the 
Arbitration Act is not maintainable on the ground that there was 
no valid reference or no reference at all ind consequently the 
arbitrators had no jurisdiction to make the award. The proper 
application to make in such a case will be an application under 
Sec. 33. The award in such a case cannot be said to be “otherwise 
invalid” or “improperly procured”. {Shah eb* Co. v. Ishwar Singly 
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A. I. R. 1954 Cal. 164). According to this Calcutta view, the 
question as to whether or not the arbitrators who made the award K ^ 
had any authority to proceed with the arbitration cannot be gone I 
into in an application under Sec. 30 and the award cannot be set 
aside on that ground. 


Or otherwise invalid. —An award made otherwise than in 
accordance with the authority conterred on the arbitrators is an 
award which is “otherwise invalid” and may accordingly be set 
aside by the Court. ( Ram Pratap v. Durga Prasad, 92 I. C. 633 ; 
A. I. R. 1925 P. C. 293 ; 24 A. L. J. 13 ; 53 I. A. 1). The grounds 
of invalidity ol an award contemplated in clause (c) of Sec. 30 refer 
to matters which apparently go to the r o ot o f t h e award , and . matte rs 
which merely pertain to ipro ceduig and have not been agitated 
before tne arbitrator are covered by it. ( Sardar Singh v. Naval 
Kishore, 40 P.L..R. 972 ; A.I.R. 1938 Lah. 604). Section 30 (c) is 
wide enough to cover an award which is sought tobe challenged on 
the ground that the subject-matter of the reference was not capable 
of being referred to arbitration. ( Mvsafir v. Mohammad Roysvl, A. I. 
R. 1950 Assam 114). In the case Penn ■Kondu v. Ealasubramania, 
A. I. R. 1949 Mad. 559, Mack, J. observed : 



*'No hard and fast rule can be laid down as to the type of _ 
cases in which an award may be remitted under section 16 (c) or set 
aside under section 30 (c).” 


The expression in clause (c) of section 30 “or is otherwise 
invalid” is not ejusdem generis. It extends the jurisdiction of the 
Court to set aside an award on grounds other than those mentioned ■/ 
in clauses (a), (b) and (c) of Sec. 30. ( Savkur v. Amrit Lai, A. I. R. 

1954 Bom. 293). So the expression “otherwise invalid” should 
not be read ejusdem generis with the grounds given in the preceding 
clauses but is wide enough to embrace all grounds of attack 
regarding the validity of an award. •( Arjuna v. Nakula Chowdhury, 

A. I. R. 1953 Orissa 75 ; 19 Cutt. L. T. 135). 


Instances of “otherwise invalid”. —An award which does 
not decide all matters in dispute is invalid and cannot be filed and 
enforced. ( Gaja Sinha v. Suroj Alt, I. L. R. (1951) Hyd. 887 ; A. I R. 
1952 Hyd. 46). 

ci j ^h cre some of the properties included in arbitration was 
hied by a person benami for the joint family and the division of 
the arbitrators required that person to make a conveyance in favour 
ol all the parties in the reference, the mere fact that a person was 

* t th T C oo f " C " CC did not vitiate tbe award. (Ramtaran v. 

Adhar, 91 C. L. J. 287 ; A. I. R. 1953 Cal. 646). 
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In preliminary decree in a partition suit, the defendant was 
not made liable for general accounting but only for money traced 
into his hands and not spent for family purpose. Reference was 
made to arbitrators subsequent to the decree. Final award directed 
the defendant to pay on account of mismanagement. The interim 
award contained finding of mismanagement signed by the defen¬ 
dant. It was held that the final award did not contravene findings 
ol Court in preliminary decree. It was lurther held that the 
defendants consented to award and cannot challenge it. ( Chidam - 
baran v. Subramanian, A.I.R. 1953 Mad. 492 i ; (1952) 2 M. L. J. 524). 
In a dispute relating to partition of joint family property, the 
arbitrators appointed to effect division made defendants liable for 
taxes until accounts were taken and directed the defendants to 
execute indemnity bond in respect of liability. It was held that 
the arbitrator did not exceed his authority, {ibid). The arbitrator 
dismissed the entire claim of the plaintiff although the defendant 
admitted before him a part of the claim. It was held that the 
award could not be set aside. The mistake was due to inadvertence 
and was made honestly. There was nothing to infer misconduct 
on the part of the arbitrator. {Rajnarain Misra v. Union of India, 91 
C. L. J. 145). Where arbitrators awarded damages for breach of 
contract considering several facts of the case, award cannot be set 
aside on the ground that prima fade the damages violated certain 
principles. ( Culzarilal v. Bun, A. I. R. 1953 Cal. 621). 

Objection as to validity of reference. —There was a conflict 
of iudicial opinion on this subject. The Calcutta High Court in the 
case Durga Charon v Debendra Nath, A. I. R. *1931 Cal. 109 : 34 C. 
W. N. 813 : 130 I. C. 137 held_thai_ihc ground of objection which 
challenges the validit^ufii^e=ofdcrTTf reference is no ground which 
may be put forward under paragraph 15 of the Second Schedule. 
Mitter, J. observed in this case : 

‘‘An examination of clause (c), sub-para 1 of para «5 will show 
(that the words, “or being otherwise invalid” must refer to invalidity 
of the kind referred to in preceding sentences of the said clause, as 
for instance, of the award having been made after the issue ol an 
order by the Court superseding the arbitration and proceeding with 
the suit or after the expiration ol the period allowed by the Court. 
It has been pointed out by Sir Lancelot Sanderson. J., that all the 
grounds for sett.ng aside the award mentioned in para Id show 
that the Act contemplates in the first instance a valid reference. 
{Duli Chand v. Mamuji Musaji, 41 I. C. 295).” 

In the Calcutta case Co lnur v - Abdul Samad , —A I. R- 1931 
Cal. 211 : 52 C. L. J. 298 : 130 I. C. 209 : 58 Cal. 628, Mukherjee, 

J. observed : 
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“The matter upon which X must fully concur with my learned 
brother, Mitter, J. is the meaning that he has placed upon the 
expression ‘or being otherwise invalid’ in clause (c), sub-para 
1, para i5. He has held that the words must refer to inval¬ 
idity of the kind referrred to in the preceding sentences of 

the said clause.When the provision begins with 

-the restrictive words ‘but no award shall be set aside except on one 
of the following grounds’ to hold that the words ‘or being otherwise 
invalid’ may let in any ground of invalidity, in my judgment would 
be entirely wrong. I would, therefore, respectfully dissent from 
such decisions as have taken a contrary view. A ground of objec- 
lton which challenges the validity of the reference, is not a ground 
which may be put forward when under para 15 the Court is asked 
to set aside the award ; the objections to be taken at the stage are 
. objections to the proceedings as were had before the arbitrators I 
am of opinion that the Legislature has deliberately restricted para 
lo in th!s way leaving to the parties to challenge the reference, 
which is an order of the Court and not act of the arbitrator by 
appropriate proceedings. It is true that those proceedings are'not 
specifically defined in the Code, but the fact that no appeal is allow¬ 
ed from the decree by no means suggests that there are no other 

to an aggrieved party to get the order of reference 
quashed. Two such means may at once be pointed out by way of 
an application for review or by way of revision.” 7 7 

R decisions of the Allahabad, Lahore, Rangoon and 

They hLltte th“ d word" 

^uri ( o^irdUy 1 o a fo„ ( e ) hind Ch ' dUl ' “• CivU - 

In Sind in the case Kishan Chand v. Takhitram A T R ia<to 
referred ‘o }£ k.U 

^^coL“Shs^er s,ion in **£SS. 

that the word , s l ’orbeing C other™ a s y - hTvalhPmtls'f if a ^ umcn t 

pnnciple of ^si m ga Jis, and "he learnt TZc^Z^r 

trial court from clnsidering ,Ld dec di^ T tl °" P reve ““d the 
-tons renting to the validity of the referenfe"^^^^' 
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ons which could be argued or considered under that paragraph. 
This judgment is not a very satisfactory judgment.” 

In the Rangoon case, U Sein Win v. Central Plumbing, A. I. R. 
1935 Rang. 94 ; 156 I. C. 414 ; 12 Rang. 675 f Page, C. J., said ai 
page 685 : 

“In Durga Charon Debnath \, Gangadhar Deb Nath, A. I. R. 1931 
Cal. 109 and in Golnur bibi v. Abdul Samad, it was held that the words 
“or being otherwise invalid” in para 15 (1) (c) of Schedule 2 must 
be construed ejusdem generis with the two preceding grounds of 
invalidity set out in para 15 (1) (c). 1 am not confident, however, 

that it could be held that these two grounds form a genus.To 

my mind it is clear beyond doubt or controversy that the legislature 
by inserting the words in that para intended and provided that 
every ground upon which the validity of the award in law could 
be challenged should fall within the ambit of para 15 (l)lof Sched¬ 
ule 2 and could be relied on as a ground for setting aside the 
award.” 

In Rala Ram Walaiti Ram v. Bansi Lai Jagannath, A. I. R- 1932. 
Lah. 239 ; 136 I. C. 11. Shadi Lai, C. J. said : 


“The doctrine of ejusdem generis cannot, in rov opinion, be 
invrked to restrict the full and natural meaning of the phrase 'or 
beiug otherwise invalid’. Ordinarily, a general word receives its 
natural meaning, but general word which follows particular and 
specific words of the same nature as itself, may take its meaning 
from them and may be presumed to be restricted to the same genus 
as those words. It is, however, clear that this rule of construction 
is used only for the purpose of ascertaining the intention oi the 
legislature and, as observed by Maxwell in his book Interpretation oj 
Statutes, Edition 7 at p. 288, the restricted meaning which pri¬ 
marily attaches to the general word in such circumstances is 
rejected when there are adequate grounds to show that it has not 
been used in the limited order of ideas to which its predecessor 
belong. If it can be seen from a wider inspection of the scope ol 
the legislation that the general words, notwithstanding that they 
follow particular words, are nevertheless to be construed generally, 
effect must be given to the intention of the legislature as gathered 

from the larger survey.” 

So the words ‘or otherwise invalid’ are comprehensive 
enough to include all kinds of objection including oneregardmg 
the validity of reference. (Madho Ram v. Sita Ram, A. I. R. 193* 
Lah. 69 ; 183 I. C. 79). 

The Allahabad High Court has expressed conflicting opinion* 
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as to whether the words ‘being otherwise invalid’ should be 
construed fjvsidtm gtneris In Kanahayu v. Jagar.nath, A. I. K. 1921 
All. 16 and Haruhand v. India. A. J. R. 1934 All. 95, the Allahabad 
High Court has held that an objection to the validity of reference 

was not an objection within the terms of para 15 of the Second 
schedule. 

am rt? Ut i , «‘ 7 ^ F n H oA enC !*«? eci i ion Mariam v - Amina, A. I. R. 1937 
Hlh CourtV,;?*!, J A ‘ L- J- 1333 (F.B.), the Allahabad 

h Sr.L ? ba , s . tak . en a c °ntiary view and the majority of the Judges 
held that an objection to the validity of the reference to arbitration 

Of &r U S d t ^ a v- thC u :refercn . ce was illc gal (because of the absence 
of leave) falls within the purview of para 15, schedule 2, Civil Pro¬ 
cedure Code. In this case Iqbal Ahmad, J., observed : 

^ cannot . assent to the proposition that the words ‘or beintr 
WMh'v onhiV C ' aus ' of P a « 15 do no, refer ,„ hi 

of theCourt” ' fr ° m SOme invaUdit y attaching to the Procedure 
by t he!r h l“ hT^ V1 - C \° f % n . ^ bal Abmad > J- b « been approved 

for *££* i«S5mrjrsr,9Rfte 

on a" reference ™7,. C?UBC ’ 1 PO,n * ed out in ,his “ se 'hat an award 

appropriate proceeding (ray, in a proceeding under SS 3 3) “ y 

the cfv 0 ii a pr^e'du,e Vi roH^ CiSi0nS °" P3ra 15 (c) of Schedule II of 

g*ven by Iqbal Ahmad, J., inV°L ^937° AH^f i*\ te |l rprct * ,ion 
overruled by the Privy’do’uncil in A l! r! l^? ^ V ‘ bcc * 

Sft V ?\ id> inclu *e«^r-kinds S S ,m jinvalidity tba ' the P brasc ‘otherwise 
S J ( c ) *« wide enough to cover an aw L ^ C L C °I?“g to Jt » section 
challenged on the ground that th#* u* w hich is sought to be 

was no,Capable 

fysul A. I. R. 1950 Assam 114 ) The £££& V * Md ' 

also held that the phrase in Lra 15 , High °o«rt has 

Schedule II, CSode of Civil Procedure~ J ~T 7 ^ 5 1! ? sub -dause (c)„ 
klnd * ( Sarkur v. Amrit, A. I. R. 1954 Bo’m. 293 ^.” mvalidit y of any 
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According to the Madras High Court, an award that is inva¬ 
lid under the law governing minors, as where it is passed on a 
reference out of court without the minor being duly represented, 
comes within the expression ‘or otherwise invalid’ in para 15 (c) of 
Schedule II, and the Court can, for that reason, set aside the award. 

(Lakshmi War ay an v. Ramchandra, 45 I. C. 763 ; 34 M. L. J. 71). 

According to the Patna High Court, paras 14 and 15 of the 
Second Schedule of the Code enable the Court to which an award is 
submitted to reference to give effect to the award if, in its opinion, 
it is either void or invalid or illegal. (Raihey Lai v. Kanhai Lai, 18 
Pat. 193 ; A. I, R. 1939 Pat. 526). 

The Calcutta High Court has -recently held in Shah & Co. v. 
Ishwar Singh, a. I. R. 1954 Cal. 164 that an application under 
section 30 of the Arbitration Act, 1940 is not maintainable on the 
ground that there was no valid reference or no reference at all and 
consequently the arbitrators had no jurisdiction to make the award. 
The proper application in such a case is an application under section 
: 3. The award in such a case cannot be said to be ‘otherwise 
invalid’ or ‘improperly procured.’ 

If It should be remembered that para 15 of the Sched ile II of 
If the Code corresponds to section 30 of the Indian Arbitration Act. 


Perversity as a ground for setting aside award. In 

a suit for partition, the story of the plaintff and one of the 
defendants was that there was only a partial partition before 

and the property in dispute remained a joint family property. The 

other defendant claimed that there had been a complete partition 
and the property in dispute was his self-acquired property and that 
there was nothing to show that the arbitrators have personal 
knowledge of the matter and even if they had, the arbitration 

M r^Ve"* 

consideration of 8 the evidence before them, to accept either the 
story*of the plaint,* and ^ defendant « 

= a.« Nag? S3? s* rtss 

Nag. 241). 

Krror of law apparent on face of award.-It is well settled 

“hel^^not^ 
seaside'unless it suffers from an error ol the face 

of it. . ./ ' 
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It was stated by the Privy Council in the case of Champsey 
Lhara&Co. v.Jioraj Balloo Spinning & Weaving Co. Ltd. , A. I. R. 
1923 P. C. 66 : 50 I. A. 324, that an error in law on the lace of the 
award means that you can find in the award, or in the document 
actually incorporated thereto, as, for instance, a note appended by 
the arbitrator stating the reasons for his judgment, some legal pro¬ 
position which is the basis of the aw aid and which, you can say, is 
erroneous. (See also Alopi Prashad <£r Sons Ltd. v. Unmn of India A. 
I. R. I960 S. C. 588 : (1960) 2 S. C. R. 793). 


r 


The award o f the arbitrator is ordinarily final and conclusive, 
unless a contrary intention is disclosed by the agreement. The , 
award is the decision ol a domestic tribunal chosen b y the parties. 
and the civil courts which are entrusted with the power to I act lit ate 
arbitration and to effectuate the awards, cannot exercise appellate 
powers over the decision (wrong or right). The decision Ts binding ’ 
if rt is reached fairly after giving adequate opportunity to the par- 
^ics tp'place their grievances in the manner provided by the arbit- 
n agreement. (J ut it is firmly established that an award is bad * 
Jc gtOuuU-uf err o ^ of Ja w pn the face of it when, in the award 
, 0 / “} a document actually incorporated m it, thee is found 
some legal proposition which is the basis of the award and which is 

f 1964tTs ’ 0 " V ' Ram • A - l - R-11963 b. C. 1685 : 

v - m »■ T “'° th 

■ cannot re view the award and correct any mistake 

I o? it Un W S hen^ C<:ti0n t0 ° f ™ ard is a PP a ~ 

^J>)T^ ejir b it r ator haS-givcn n o reason for award ; or 
^O^e^e is qo legal proposition as basis of the award, 

even on the ground^/an error of i Wai ^ ,S not opcn to question 
should a P ply,,t must be dear diat fbi a PP ar ent o n thc face of it> ' 

at issue and both sides specifically agre^d^ref^ >7 ^ P ° ,nt ' 

of thc arbitrator. 1 he rule will i to * c * cr lt ,or the decision* 

incidental submissions about a point of , partics mak e' 

arguments in support of it Ph he P lca <*ings and 

A. I R. 1955 S.C. 468 : (iissTTs G 7' Uttion °f India - 

£uw V. M, s . TuialhRam Ahuja Pnoci L, d k T % 
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thr T L,H^ 1C iS i! ha i the P arties choose their own arbitrator to 
awirrf « dg V“ h u d ? putc r bctwcen thera ' they cannot, when the 
thl lL g °l d f nthef ^ e ° ntt ob J ect to the decision either upon 
^ fa ^; Thercforc * even when an arbitrator commit” 

. K- Stak u eithe [ in ,aw or ln fa ct in determining the matters referred 
o him, but such mistake does not appear on the face of the award or 

ir r a , d 9 curaent appended to, or incorporated in, it so as to form part 
. it, the award will neither be remitted nor set aside notwithstand- 
ing the mistak ^M/s.AlUn Berry & Co. Private Ltd. v. Union of India, 

\ J»i i ld» c ti o n.--^f / s u bject to the provisions nf 
thisrA ct, an award m _iy ^be (jl »>H Tn anv r!r7nT7 

juriedi:tion in t ie matter to v 



s .- \- 

Notwithstanding anything contained in any 

other law for the time being in force and save as othei- 

wise provided in this Act, all questions regarding the 
validity, effect or existence of an award or an arbitra¬ 
tion agreement between the parties to the agreement or 
persons claiming under them shall be decided bv the 
Court in which the award under the agreement has been , 
or may be, filed, and bv no other Court. 

(3/ah application^ regarding the conduct of arbi¬ 
tration proceedings or otherwise arising out of such 
proceedings shall be made to the Court where the award 
has been, or may be, filed, and to no other Court. w r- 

{fy Notwithstanding anything contained else¬ 
where in this Act or in any other law for the time being 
m force, where in any reference any application under 
this Act has been made in a Co»irt competent to entertain 
it, that Court a'one shall have jurisdiction over the arbi¬ 
tration proceedings aid all subsequent applications 
arising out of that reference and the arbitration procee¬ 
dings s*iall be made in that Court and jn m other 
Court 

Comment 

Scope of the section. —Sub-section (1) relates to the question 
as to where a completed award has to be hied, and . prescribes the 
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local jurisdiction for that purpose. It determines the jurisdiction 
-of the Court in which an award can be filed, while sub-sections (2), 
(3) and (4) are intended to make that jurisdiction effective in the 
following three different ways : — 

1. by vesting in one Court the authority to deal with all 
-questions regarding the validity, effect or existence of an award or 
an arbitration agreement ; 

2. by casting on the persons concerned the obligation to file 
ill applications regarding the conduct of arbitration proceedings 
or otherwise arising out of such proceedings in one Court ; and 

3. by vesting exclusive jurisdiction in the Court in which the 
first application relating to the matter is filed. 

Sub-section (2) deals with the ambit of the exercise of the 
jurisdiction mentioned in sub-section (1), and declares it to be 

exclusive by saying that '‘all questions regarding.and;by no 

other Court.” 


Sab-section (2) 

Scope.—Sub-section £1) of Sec. 31 states that| subject to the 
provisions of the Arbitration Act, an award may be filed in any 
-iourt having jurisdiction in the matter to which the reference 
relates. This sub-section relates to the question as to where a 
completed award has to be filed and prescribes the local jurisdiction 
lor this purpose. It determines the jurisdiction of the Court in 
which an award may be filed. 

Where a reference has been made by a Court under Sec. 21 * 
or where an agreement has been filed in a Court under Sec. 20 
the award is required to be filed in the Court. In case of arbitra¬ 
tion without the intervention of the Court, an award may be filed 
in any Court having jurisdiction in the matter to which the refe- 


ou M ri?r^ nS V ivU u? Urt havin « jurisdiction to decide the 

ZdT?, 5 k- hc sub J ec ^ maUc r of the reference if the same 
had been the su bject-matter of a suit, but does not. exceDt for the 

Hr ° f a J bltratio “ proceedings under section 21, fnclude a 

entertain ^ cr ‘ a G°urt has jurisdiction to 

onlv if .t T, P - 1 ? ,° n t0 filc an award or to enforce it as a decree 

\k- i dlCtl ° n L to . eutcrtai u a suit the subject of which 
is the subject-matter submitted to /r_ • > 
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“If we have regard to section 31 (1) to ascertain in which 
Court, as the word is defined in Sec. 2, the award has to be filed,, 
we find that it is the Court that has jurisdiction over the subject- 
matter of the award, the omission of any reference to residence 
being presumably for the reason that in filing an award there is no 
plaintiff and defendant.” 

In order to determine which is the Court having jurisdiction 
in the matter, we should first of all ascertain what the questions 
are, which form the subject-matter of the reference to arbitration. 
We should then proceed to ask: Supposing these questions had 
arisen in a suit, which is the Court which has jurisdiction to enter¬ 
tain the suit? That Court will be the Court having jurisdiction 
under the Arbitration Act also. 


The Court which has jurisdiction will not be the Court at the 
place in which the agreement was entered into or the defendant 
resides, but the Court which will have jurisdiction in respect of the 
questions forming the subject-matter of the reference. ( (1930) 
1 M. L. J. 709). The question of residence will become relevant 
only if it arises out of or in connection with the subject matter Dl 
the dispute and the reference, (ibid. ; Bachubhai v. Mohanlal, A. 1. K. 
1953 Sau. 163). 


The words “Court having jurisdiction in the matter to 
which the reference relates” in sub-section (1 do not mean that the 
Court must have jurisdiction over the wholt of the matter to which 
the reference relates and the question whether the Court has juris¬ 
diction over the matter to which the reference relates or not should 
be decided in accordance with the general provisions in the Code 
of Civil Procedure. 



If a suit to enforce the award lies, then (he application for the 
award to be filed will also lie and there will be no difficulty in a 
case where the property is situated in different parts of lnuia. 
(Yeshwant Rao v. Dattatrya, A. I. R. 1940 Nag. 191). In this case, 
the Court observed : “It is clear that the Khandwa Court in British 
India can have no jurisdiction at all over property situated in the 
Gwalior State. As regards property situated in another district 
fn BritishIndiB.it is clear that jurisdiction can be exercised in 
suits in view of the provisions of section 17 of the Civil Procedure 

Code, and the same applies to property Sltua,cd m * n ° ther 

as is impliedly decided in Ntsar Alt v. Muhammad Alt, A. I. R. i932 

P. C. 172.” 


So where the property is situate within the 1 jurisdiction of 
two or more Courts, the award may be filed in any one of those 
Courts. ( Venkata v. Suryanaryana , A. I. R. 1941 Mad. 129 andi 
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Ltihanand v. Mira Bai, A. I. R. 1942 Sind 79). The selection of 
forum is given to the applicant who wants to file the award. 

Where all the immovable property dealt with by the award is- 
within the jurisdiction of the Court and so also the parties to the 
award, the mere fact that the business which is one of the subject- 
matter ol the award is carried on by the parties at a place not 
within the jurisdiction of the Court, is not sufficient to oust the 
jurisdiction to entertain an application. (Vishtndas v. Tejumal, 
A. I. R. Ib38 Sind 59). 

An agreement was entered into Amritsar between the defend¬ 
ant who resided at Amritsar, and plaintiffs who carried on business 
at Karachi. The defendant agreed to sell to the plaintiffs a certain 
quantity of grain not ascertained at the time. It was stipulated 
that the defendant would despatch the goods from Amritsar to the 
plaintiff, consigning them at his own risk, in the name of plaintiffs’ 
branch at Amritsar to the plaintiffs’ firm at Karachi. It was also 
stipulated that the defendant would receive 90 per cent, of the cont¬ 
ract price as an advance in exchange for railway receipts. But the 
goods would be examined and weighed and rejected or accepted 
after arrival at Karachi and the balance, if any, due would be paid 
after the plaintiffs had reported on the goods. 

It was held that as the goods were unascertained at the time 
of the agreement to sell, the sale could not be completed until the 
Royers had passed and accepted the goods at Karachi and that 
therefore the performance of the contract was to be completed at 
Karachi. Consequently, the Karachi Court had jurisdiction to 
entertain an application to file an award relating to disputes arising 
out of the agreement. (Louis Dreyfus v. Daulatram, 4 I. C. 147). 


Sub-section ( 2 ) 

^- 

■-S cope and principle. —The principle is that in the case of 
everx arbitration^ one_Court and the only Court should be the 
lo^Li^w-v^uch-all q ugatinns — re lating^tQ^the—validity of the award 
shouId_befioally_dfitennined^_ This sub-section makes the *uiflidinr 
ti on und e r . sub^ ection^J^X-effective by veghjZl in one~Court the 
^U lJl Qnty to dea Lmtb all qu estions regardin%_the valid i 
existence of an award or an arbitration - 


ard or an arf v 


L„ n ^his sub-section provides that the Court where the award has 

n C ^- filcd or * a y be fi » cd . and no other Court, shall decide all 

Stiw” rC8ard,ng thc vahdity, effect or existence of an award or 

ner^n T- a F eem y t b u etween the parties to the agreement or 
persons claiming under them. In other words, all such auestions 

“ bc d ' c ' d ' d W “he Court having jurisdkt.cn in “he ESS? 
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which the reference relates. It is often probable in an arbitration 
outside the Court that two courts might conceivably have jurisdic¬ 
tion and jurisdiction is given to one of those courts at the choice of 
one or other of the parties by providing that the award may be filed 
in any court having jurisdiction. As long as no award has been 
filed, either court might have jurisdiction but as soon as it is filed in 
a court that court is the only court which has jurisdiction to decide 
such questions. {Bengal Silk Mill v. Aisha Arif, A. I. R. 1947 Cal. 
106). 


An application raising a question as to the validity, effect or 
existence ol an arbitration agreement is maintainable in the Court 
where the award may be filed, even though the award has not been 
actually filed at the date of the application. Further, the defect, if 
any, due to non-filing of the award at the date of the application 
can be cured by the filing thereof before the disposal of the applica¬ 
tion, and the Court may direct that the a^ard be filed rume proturic. 
(Arif v. Bengal Silk, A. I. R. 1949 Cal. 350). 

Sub-section (3) 

Scope .— Su b-se ction (3) is inten ded to pro vide that all appli" 
cat ions r egarding the~~cftndin:t of arbitration proce edings or otherwise^ 
a rising oulot such proceedings are to fie made only in one C ourt 
and lays on the concerned p arty~the obl igation to do so. 

This sub-section makes the jurisdiction under sub-section (1) 
effective by casting on the persons concerned the obligation to^fle 
all applications regarding the conduct of arbitration proceedings or 
otherwise arising out of such proceedings in one s Court« 

Sub-section (3) must be read in conjunction with sub-section 
(2) of sec. 31. 

The respondent who was a party to an award, filed an applica¬ 
tion before the Subordinate Judge of Gauhati under section li (2) 
of the Indian Arbitration Act on 10th August, 1949, praying that 
the umpire may be directed to file the award' in the Court. Upon 
this, notice was issued to the umpire to file the award in Court 
before 24th August, 1949*. As the original award has been handed 
over to the parties, the umpire sent by post on 18th August, 1949 
a copy of the award signed by him. The Court directed the 
respondent to file the original award in Court and he did so on 3rd 
September, 1949. Meanwhile the appellant’s solicitors sent to the 
Registrar of the Calcutta High Court (Original Side) on 17th 
August, 1949 the original award for being filed in Court and the 
-award was filed on 29th August, 1949. 
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The Supreme Court held that as the umpire had, on the 
direction of the Subordinate Judge of Gauhati, sent a copy of the 
award signed by him to the Court on 18th August, 1949, the 
earlier filing for the purposes of section 31 (3) of the Arbitration 
Act was in the Gauhati Court and not in the Calcutta High Court, 
though the original award was filed by the respondent in the 
Gauhati Court only after the appellant’s solicitor had sent the 

7e C^l m l t0 \ hC p^tta High Court. In the circumstances, 
the Gauhati Court alone had jurisdiction to proceed with the 
hearing of the dispute under section 31 of the Act. (Kumbha Mavii 

D.L.R.'fsxJ 3 [ 59) 953 1 S ' R - 878 : A ' L R - 1953 S - c - 313 ; 8 

<^Tf,, Vi"" y ‘ object of sub-section (4) apparently is to 

Par* concerned *an l^nV file VTStTaS; 

ma de to , be confin ' d to_a Im Ucation S 


essenrar^v'.l-^^ 5211 " ?• ^"fflsOnn^mbie I 

arTnS^nr?f lcr thF^S^‘ S ' S du »°g 'he pe ndenc 
ar bitration is coi n! arb ‘ tratlon « coSpTH^ bcJ 


ofTh 


ore 


Of conv h ev^aHo 0 o s “‘hldi £ Vari ° US , C ° m “ ts and * capable 
Dictionary, far of tbe ££ ofmeanTn^o, /bis 

regard uf'VnZ ^e'o? in' thi mafte'r. ” 

••in the^Hrof^re r ne"- DC The SCd ,B “h^on (4) mean, 
been defined in the Art a« •• * e worc ^ 'reference” having 

Th a r ( cfcrence " “^ns “in the mauer^of a r a f rbitraUoQ "> the phrasf 
Ii“ efore ‘he Phrase “in a “frrence-, ref ' re . n « >° arbitration". 

2 ?= 

plica uolTr mSga^ S^hL" b” ^ Gour “^ wUcVan ^ 
igumbhaMawji v. Union of India A Undcr scctio “ 14 

C * A - <>6b 5 1^3 S. C. J. 436) ' ‘ R * 1953 S * G. 313 ; 1954 % 
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32. Bar to suits contesting arbitration agreement 

or award.— NotwithstaMoing any iaw for the time be¬ 
ing in force, no ?uit shall lie on any ground whatsoever 
for a decision upon the existence, effect or validity of an 
arbitration agreement or award, nor shall a:iy arbitra¬ 
tion agreement or award be set aside, amended, modified 
or in anv way affected otherwise than as provided in 
this Act. 


Comment 


Sections 32 and 33 provide that an arbitration agreement or 
award shall be contested only hy application and not by suit. This 
proposal was made by the Civil Justice Committee and is in con¬ 
sonance with the general principle that the law of arbitration should 
provide simple, speedy and cheap settlement of difference. 


Scope and object of the section. —Thejobject of the Legis¬ 
lature in enacting section 32 is that no suit should be allowed to be 
instituted for a decision upon the existence, effect and the validity 
of an award and no party to an award shall be allowed to have it 
set aside, amended or modified or in any way affected. The scheme 
of this section is to prevent the parties to an arbitration agitating 
question relating to the arbitration in any manner other than that 
provided by the Indian Arbitration Act. So a suit where any 
question may be raised with regard to the existence and validity of 
an award, is expressly barred by this section. 

Section 30 of the Specific Relief Act does not override the 
provisions of this section 32 of the Arbitration-Act which^applie^ 
“notwithstanding any law for the time being in force . T|m: 
governing section is, therefore, this section. (Alool Chand v. Rashid „ 
A. I. R. 1946 Mad. 346). 


A valid award operates to merge and exUnguish all claims 
embraced in the submission and, after it has been made, the 
submission and award furnish the only basis by which the rights oi 
the parties can be determined and constitute a bar to any action or 
the original demand. (Latufulla v. Muhammad, A. I. R. *94o Sind 

117). 

An award is binding between the parties in all the matters 

which it professes to decide. The fact that lhe P^nTtodeorivetht 
have not carried out its terms is not in law sufficient to deprive the 

award of-its binding .effect. (Deoki flandan Dalmxa v. Basant La 
Ghanshyam Das, A. I. R. 1941 Cal. 527). 
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The first part of this section prevents a substantial right to 
challenge the existence of an arbitration agreement, and the second 
part of this section prevents the setting aside, amending or modify¬ 
ing or in any way affecting an arbitration agreement otherwise than 
as provided by this Act. (Bajrang Lai v. Agarwal, A. I. R. 1950 

™* 1 h ? second part is in very wide terms and where the 

effect of decreeing a partition suit will be to set aside an award 
this section wdl be^i bar to such a suit. (Lachhuman v . Makar Singh, 


Where the defendant who is relying upon an award ac k- 

the plaintiff's suit did not take the steps to have it filed and A* u 

wuh under the appropriate provisions of this Act it is nor ^ deaU 

tent to him to rely upon it in^ answer to the actfon! That he 

be entitled to do so if the award happened to be acted im™ k g i ht 

part.es and is the par, of „ winch had to L pcrfoXd hv ^ 
delendant was actually performed orme dbythe 

(1950) 2 M. L. J. 627). (Venkatasubbarayya v. Bapadu, 

A suit to enforce an award in which the defends* a- • 
existence and validity of the award, is barred bv thic <J nt demes 
Chandra v. Munshi, A. 1. R. 1950 Pat. 48). y b S ^ cctlon * {Ram 

This section must be read with tK. 

33) and the two sections read together meanthlt^whire ‘’ SCCtion 
admits having entered mto an arbitration agreemem hnf * PCTS °? 
that it is not operative, section 32 applies and^harT* . comcnds 

a person to challenge the existence? e". of h J, ** such 
ment, and his only remedy is to apply under ^k^ration agree- 

v. chiva Jute Bailing Ltd,, 52 C. W. ? N * 389) Section 0 39 ^ ( Ma »Mal 
in very general terms and deals with all sorts ol an P 2 concluded 
mg applications not only under section 33 k * a PP llca tions includ- 
the existence or validity^an agreement If l ° f c ^ll C nging 
but also applications which^ b ?rL L ^ ° r * n 

arbitration agreement confirmed or declared L * E a - rt ^ to have a n 
the parties. It is, therefore, open to a partvwtfo S ? bs ‘ st,n g between 
attempt to have the disputes settled by^he^m^ 1S tbwarted in his 
here is an arbitration agreement between the n Trf of arbltra »»on if 
the Court and have the question of the existenrS hCS * to COmc to 
ration agreement adjudicated upon by the C ou ClC * ^ thc arbit- 
adjudication had by him from the Court hi ' S ° that ’ such 
with the arbitration proceedings as contemni ^ A°t n P rocecd further 
agreement. He is entitled to** ** ar bitrat7o n 
that there is a subsisting contrarr fte ^ ourt for a declar**;^ 

respondent is bound to have all the 'di* Q * hC pa ‘ ties aud that the 
u deeded by the arbitrators a con emT, !? .'Section w Uh 
-agreement which is disputed by the respondent “ Sf "Motion 

Ane m «re fact 
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that it is open to the applicant to file a substantive suit on the 
original cause of action, would not deprive him of his right to have 
the question of the existence or validity of the arbitration agreement 
decided upon by the Court Ly taking proceedings under Section 32. 
He is not bound to pursue his remedy by suit merely because the 
other party denies the existence or dispute the validity of the 
arbitration agreement, (i Vishambhar Lai v. Culamally , 4 D. L. R.. 
(Bom.) 9). 

Sections 32 and 33 have a very limited application, namely,., 
where the existence or validity of an arbitration agreement (and Dot 
the contract containing the arbitration agreement) is challenged. 
These sections do not hit a suit which challenges the validity of a 
contract, though it contains an arbitration clause. Therefore a 
suit for a declaration that a contract containing an arbitration 
clause was never entered into or that it was void ab initio or had 
become void, is maintainable and is not impliedly barred by section 
32 or 33. These sections do not, by necessary implication, repeal 
section 9 of the Civil Procedure Code and section 39 of the Specific 
Relief Act. ( State of Bombay v. Adamjee Haji , A.I.R. 1951 Cal. 147). 

Section 32 does not apply to a case where no relief is sought 
in respect of an agreement of reference to arbitration or award. 
If in a suit the plaintiff challenges either the existence or the 
validity of the contract, one of the terms whereof is that any 
dispute between the parties relating to the execution of that 
contract must be decided by reference to arbitration, the suit can¬ 
not be said to offend against the provision of this section. ( Banwari 
Lai v. Board, A. I. R. 1949 East Punjab 165). It has been held that 
even if an application for setting aside an 'award under section 30 is 
barred by limitation, an application for a declaration that the award 
is invalid and illegal as there was no valid reference, is maintain¬ 
able under this section and there is no period of limitation pres¬ 
cribed for the making of such an application. ( Ruby General Insurance 
v. Pearey Lal t A. I. R. 1951 Punjab 440). 

Existence.— In Manicklal v. Shiv Jute Baling Ltd., 52 C. VV. N. 
389, it has been held by Mr. Das, J., that the word “existence” in 
both the sections 32 and 33 means legal existence as opposed to 
merely factual or apparent existence. Where, however, the arbitra¬ 
tion agreement is denied in the sense that the person never entered 
into it, there is, in fact and in law no arbitration agreement in 
existence at any time, and a suit by such a person is not hit by 

section 32. 

But in Chaturbhuj v. Mohan Lai, 53 G. W. N. 410, it has been 
held that the word “existence’* should not be read in a restricted 
sense but in its ordinary and natural meaning, namely, existence 
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cither in fact or in law. An application by a party who denies 
the factum of the arbitration agreement is. therefore, maintain¬ 
able under section 33. 


° f ai ?A trati<m J a 8™«nent or award.— The words 
effect of the award / are wide enough to cover a suit to enforce an 

r^ d p, A i lh r gh - lhe P ?r rty ma y not “ tcnns for a decision 
of the Court to give effect to the award, the fact that he asks the 

Court to enforce the award must result in the Court divine a deci- 

Cff ^ Ct , an fV h rfo Cfore ’ SUch a Suit is not maintainable. 
d B V * ’ NutDarlal > 55 Bora - L - R * 408 ; A. I. R. 1953 Bom. 


33. Arbitration agreement or award to be contested 

by apphcation— Any party to an arbitration agreement 
or any person claiming under him desiring to challenge 
he existence or validity of an arbitration agreement or 

Lr/Ar have th , e ? ffe S5 of either determined shall 
t.o^n affidav^: ‘ ^ ** C ° Un ShaU dedde the «*«* 


Provided that wheie the Court deems it just and 

nn P Ai ^ nt ’ 1 . t , may st * dow . n the application for hearing 
']! icr f Vlden ce also and it may pass such orders for 
t.ie discovery of any particulars as it may do in a suit. 

• Comment 

orov;^ bieCt Z S the ® ection -—The object of this sect.on is to 

r; a d ’ vs* 

who rhaii * V The object is to provide a remedy to a oartv 

enforce or °! Ahna^Singh^A^J °R'*19*5 % Wish ” to 
with a view to save the trouble and expense of h3 ° m ’ C1 494 > 
separate suit for that purpose (Unit,A /„£ v- to filc a 

V. Bhagat Singh, A. I RM954 Punjab 17l“ 

application under section'M”™* fi!cd <i challc ' Where an 

validity of an award, the procedure laid dow/ln^o^'^'and • 
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16 is not made immediately applicable. Proceedings under this 
section are entirely different from the proceedings under sections 14 
to 17 of the Act and the Court is not bound to pronounce a judg¬ 
ment in accordance with the award merely because it is dismissing 
the application under this section filed by the other side specially 
when it has not been moved to pass any such order bv the respond¬ 
ent. Under this section the validity of an award can only be 
contested by an application to the Court and not by independent 
suit. This section is mandatory. (Bajrang Lai v. Agarwal, A I. R. 
ly50 Cal. 267). 

Scope and applicability of the section.—The award was 
filed in the Court on 1 Cth July, 1951. An application under section 
33 for challenging the validity of the aibitration agreement was 
presented on Pth January, 1952. An application under section 30 
for setting aside of the award was also piesented on 12th December, 
1952. Thus the petitioner took advantages of both the remedies 
available to him under the law for challenging the validity of the 
award. The application under section 30 was held by the Court 
to be barred by time. The application under section 33 was 
dismissed on the short ground that only one application lay for 
securing a declaration that the award was invalid. 

It was held by the High Court that where the Court proceed¬ 
ed to dismiss the application under section 30 on the ground that 
the application was time-barred, it was incumbent upon the Court 
to pronounce upon the application under section 33 and to decide 
whether the arbitration agreement, and consequently the award 
which was given in pursuance of that agreement, was or was not 
invalid. If after hearing the parties, the Court came to the con¬ 
clusion that the award was not invalid, it was perfectly justified in 
pronouncing judgment according to the award. Th'* action taken 
by the Court in not proceeding to consider the objection of the 
petitioner in regard to the validity of the award, was contrary to 
the express provision of the law. (United India v. Bhagat Singh, 
A. I. R. 1954 Punj. 177). 

Normally in dealing with an application under this section, 
the Court is concerned with determining the existence, legality or 
el'lect of an arbitration agreement at the instance of a party chal¬ 
lenging the arbitration agreement. It is not concerned with the 
existence or validity of the transactions which are the subject-matter 
of aibitration. The latter question, i.e., as to the existence or valid¬ 
ity of the subject-matter of dispute cannot tall directly within the 
scope of the inquiry as to the existence or validity of the arbitration 
agreement. But where a party applying under section 33 desires 
to have the effect of the arbitration agreement determined, the 
Court is entitled under section 33 to consider whether the particular 
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aCTeement f Tft^V C . * Wlthm ? c sco P e ofthe arbitration 

is^Wthin tiU If H G ° U u C ° m u S t0 the conc > u sion that a dispute 
s within the agreement the arbitrator is the sole judge of it but 

l' CnZ DOt S r th ‘ n f he SC °P e of the arbitration agreement 
rnen?^H • -^ tle n t0<leclare thc effcct of the arbitration agree- 

merit and incidentally upon the validity of the contract. ^ 

0 ... Ifthe Gourt » on an application under section 33 holds that an 
arbitration agreement does, in fact exist or that -e 

exists in fact and law to make 5 a ,• agreement 

declaration to that effect when the other nartv^ ^P 1 *^ 10 * for a 
existence or validity of the arbitration P art y has challenged the 

therein. (CorihaMas v. NCoar Lai, A. tTSo^ ^ 

which'provides'tha^sr^,h'a > chaHenge mult be* ZTl* *“■“ 

both agreements £ SfTJ* with 

only Again, section 33 covers quesdon ^ toth,^ aWard 
validity or the effect of the award but sSn? “ CC ° r the 
with the question of existence or effect ofthla 30 no concern 
of various kinds can be conceived which mato^* ^PP^on 
or effect of award and .which cannot possibl/ ^e.caustence 

section 30. The ambit of section ^ °e a PPl lca tion under 

validity of an award may be challenged ^ Wlder * The 

section 16 or under section 30. Buttone 0 ? C t uif Cll0n . 15 ° r under 
for making of an application. It is perfectlv r i»” C ,K CCtl0ns Provides 
for making an application in each of these cLe!ltf ^ auihorit y 
from the general provision contained in de ^ cd ultimately 
nothing , n the language of sections 30 - 33 * There is 

the invalidity contemplated by the two sert^ 3 l ° su 8g cst that 
exclusive. But the matter rW* “, sections are mutuaUv 

■■validrry; and .•invahd-mSre t “‘ 2 °f ,he ^ 

which*are^interlinkcd ^ “ccrlonTd 1 

■** 6 w - n . 4 k n ; & k ha , k 9 rs;. c ° v ^ 

]3 Thc appellant company ,cured a car belonging re5pondeM 
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No. 1 and issued a policy of motor insurance which contained, 
inter alia , the following terms :— 

“All differences arising out of this policy shall be referred to 

the decision of an arbitrator to be appointed by the parties. 

If the company shall disclaim liability to the insured for any claim 
hereunder and such claim shall not, within 12 calendar months 
from the date of such disclaimer have been referred to arbitration, 
then the claim shall have been deemed to have been abandoned 
and shall not be recoverable.” 

The car was lost, and the company through its Branch Man¬ 
ager disc’aimed liability on three different dates. The insured did 
not take any action in regard to the appointment of an arbitrator 
until more than twelve months after the last disclaimer by the 
company. 

The case of the company was that the insured must be deemed 
to have abandoned his claim by virtue of the contract of insuiance 
policy while the respondent averred that there was never any valid 
disclaimer by the company of its liability as the Branch Manager 
had no authority to disclaim the liability and it could have been 
disclaimed only by the resolution of the company. 

The Company presented the application under section 33 of 
the Indian Arbitration Act praying for a declaration that the 
reference to arbitration was illegal and the award if made by the 
arbitrator would not bind the company. It was contended on its 
behalf that the arbitration clause bad ceased to be operative and 
the question as to the existence and validity of the arbitration 
agreement was triable by the Court under section 33 and not by 
the arbitrator. 

The Supreme Court held that— 

(a) The point on which ithe parties were in dispute was a 
difference arising out of the policy because recourse to the contract 
by which both the parties were bound was necessary for the purpose 
of determining the matter in dispute between them as there was no 
contention raised in the present case by either of the parties that 
there was no contract entered into at all or that it was void ab initio, 
and therefore the arbitrator had jurisdiction to decide the matter 
referred to him. The contention that the arbitration agreement 
has ceased to be applicable or that it no longer subsists will not oust 

the jurisdiction of the arbitrator. 

(b) No question of deteimining the effect of the atbitration 

agreement within the meaning of section 33 arose because there was 
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no dispute between the parties as to what it meant. The real 
question between the parties is whether the first respondent has 
or has not complied with the conditions of the arbitration agree- 
mtnt, and this question does not turn on the effect of the agree- 
“ cr )!- Wuby General Insurance Co. Ltd. v. Ptarey Lai Kumar and 
f rwthn, [1952] S. C. R. 501 ; A. I. R. 1952 S. C. 119; 54 P. L. R. 

Jm 

Who can apply under section 33.—Any party to an arbitra- 
I? u Pply \ The WOrds “ an y P art Y to the arbitration 

SSSTJnL Th ”*? ,n u a i! en u C ° ther than in the Strict 

literal sense. These words should be construed to mean a party 
who a alleged to be a party to the arbitration agreement but who 
, l lcn 8 c ® tke existence thereof. An application by a party who 
denies the factum of the arbitration agreement is, therefore 
maintainable under section 33. An application under this Section 

v y J^ ln 53 ^ n w N m 4 l’m bUS Th S “ n °‘ main ',f ir,able - (Clulurbhuj 

V so*Z%l C * person thiis Sf-neTto bc° a " £ 

of arbitration, although he does not admit its^xecutior^oi^the 
P L R^Vs). P ' ISOn '*' CUtiDe i( - v - Basant Mai, 49 

Bengal Jute Mill v. J im Ram , A.TT'l944 c5' 30« If J'J'T* 
award is produced in Court even thnnoh oncc , the 

produced before the application was made ”, will he'd ' d"" 
have been made on an aDoliratinrv , Wl11 be deemed to 

tive of the fact tha? noIK SIh" 3S \ dc A *. award . irrespec- 

or nor, such application is comnetrnt re . c ® lved . of fil ‘ n g of the award 
1950 Pat. 376). competent. (Daman v. Rampirit, A. I. R. 

India^L^doi“ct n a d nd S 'h C e°p n erioi S „ 8 f ° V f rDCd A «' >«> of the 

date when the right to applv for rhall° f limitatlon runs from the 
validity of an arbitratiorf^r challen g*og the existence or the 
Si*gh, A. I. R. 1954 Cal. 164). 8 CCment arises - ( Shah & Co. v. Ishar 
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34. Power to stay legal proceedings where there is an 
arbitration agreement.— Where any party to an arbitra¬ 
tion agreement or any person claiming under him 
commences an/ legal proceedings against any other 
party to the agreement or any person claiming under 
him in respect of any matter agreed to be referred, any 
party to such legal proceedings may, at any time before 
filing a written statement or taking any other steps in 
t he proceedings, apply to_the judicial authority before 
which the proceedings are pending to stay - the proceed¬ 
ings ; ah3 if satisfied that there is no sufficient reason 
why the matter should not be referred in accordance 
with the arbitration agreement and that the applicant 
was, at the time when the proceedings were commenced, 
and still remains, ready and willing to do all things 
necessary to the proper conduct of the arbitration, 
such authority may make an order staying the proceed¬ 
ings. 

Comment 

Section 34 of the Indian Arbitration Act is a virtual reproduc- 
i'od of section 4 of the English Arbitration Act of 1889. 

v Scope and applicability of the section. —From the language 
of section 31, it- is quite clear that the legal proceeding which is 
sought to be 6tayed must be in respect of a mat ter which the parties 
have agreed to. refer and 'ivhich_ comes within the ambit of the 
arbitration agreement. Where, however, a suit is commenced as to 
a matter which lies outside the submission, the Court is bound to 
refuse a stay. In the words of Viscount Simon, L. C., in Heyman v. 
Darwins, Ltd., [1942] A. C. 3o6, the answer to the question whether 
a dispute falls within an arbitration clause in a contract must 
depend on— 

(a) what is the dispute ; and 

(b) what disputes the arbitration clause covers. 

P placed certain orders with D for supply of sugar and paid 
some money as advance. D failed to supply sugar. It was alleged 
by D that there was an oral agreement between the parties that if 
there was any dispute between the parties it would be referred to 
arbitration. P brought a suit against D for .refund of the amount 
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on the basis of an agreement between the parties by which the 
defendant agreed to supply sugar to the plaintiff. When summonses 
were received by the defendant, the defendant filed an application 
under section 34 of the Indian Arbitration Act for the stay of the 

?c“fo ,hat there h2d b " n - agreement for 

According to section 2 (aj of the Arbitration Act, arbitration 

C a 8 Teem ent to submit present or future 
. arbltratl , on ' whether an arbitrator is named therein or 
cssenual ingredient of an arbitration agreement is that 
it should b e in writi ng. Unless it is injmting, it cannot amount to 
an agreemeritrttrreler to arbitratipiv. --- —■> 

C ^ S u- thcrc was n ? agreement at all in writing to refer 

it the arbitration^lause cannot b e d resorted ^•?* TCaSO ™ dchor u s 
other terms of the contract In nth?r* “ j* 11 gOCS alon 8 Wlth 
on a term of the contract' ° , W0 * ds ’ a P art y cannot rely 

arbitration clause should not applyf U **** U and stlU sa y that the 

and i^rdraftTin C ’ aUSC is » comprehensive 

any agreemenfor ;-Mn "-dy, ‘‘in respect of 

proposition does not hold good The *rWt Dg *- anS, f g ° Ut ° f il ” that 
submission agreed to by 8 the’ nan^c ^ ” '° n C ^ usc 13 a wriltCn 
written submission to arbitration mn J*1 a con *J* ct and like every 
its language and in the light of thrV^ cons,dcred according to 
made. (Gaya Elect™ Supply Co Ltd ^ hc „ circurnstances in which it is 

572; A. I. £ 1953 S. C. 182 • (Y953\ ft? °f ^ l 1953 J S. C. R. 
this case are as follows :_ * • ) 1M.L.J. 605). The facts of 

|lccwc‘Supply C h ^r y °" hos'e^c^e' hSPb °' Bihar “ d the 
State, were settled by an a JerLt u , had b . ccn revoked by the 

Ld^he”^m^ny d X C uld a K''over^t^ 5 the^Gom^y 

The undertaking^ tvas S g 
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money was found due to the Company as per the Government 
valuation over 5 lakhs, it will be paid to the Company and if the 
valuation was less than 5 lakhs, the Company would refund the 
excess received by it. The agreement contained an arbitration 
clause which ran as follows : 

•'In the case of any difference or dispute between the parties 
over the valuation as arrived at by the Government and that arrived 
at by the Company, any such difference or dispute including the 
claim for additional compensation of 20 per cent shall be referred to 
arbitration.” 


The Company instituted a suit against the State alleging that 
the State had failed to make its valuation and to make payment of 
the excess within the time fixed and as time was of the essence of 
the contract, it had rescinded the agreement, and praying for a 
declaration that the undertaking belonged to it, for damages and 
appointment of a receiver. The State applied under section 34 of 
the Arbitration Act for stay of the suit. 

The Supreme Court held that the scope of the arbitration 
clause was very narrow, it conferred jurisdiction on the arbitrator 
only on the question of valuation of the undertaking-pure and 
simple. Questions relating to the breach of contract or its rescission 
were outside the scope of the clause and the suit could not be stayed 
under section 34. 


So if the suit sought- to be stayed relates to a matter beyond 
the ambit of the arbitration agreement, the Court shall refuse stay. 



Requisite conditions fo r stay of legal proceedings.—In 
^uiuci that a sfSy TEay be granted under section 34 of the Indian 
Arbitration Act, it is necessary that the following conditions should 
be fulfilled 


. (H-The proceeding must have been commenced by a party 
to dtr arbitration agreement against any other party to the 
agreement ; / 

legal proceeding which is sought to be stayed mu»t 
be in respect of a matter agreed to be referred ; 


(3) ^he applicant for stay must be a party to the legal proceed¬ 
ing and he must have taken no step in the proceeding after 
appearance. 


It is also necessary that he should satisfy the Court not only 
that he is, but also was at the commencement of the proceedings. 
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•ready and willing to do everything necessary for the proper conduct 
of the arbitration ; and 

(4) The Court must be satisfied that there is no sufficient 
reason why the matter should not be referred to an arbitration in 
accordance with the arbitration agreement. (Anderson Wright Ltd. 
v. Moran and Co., [1955] 1 S. C. R. 862 : A. I. R. 1955 S. C. 53 : 
1955 Nag. L. J. 116). 


The first and essential pre-requisite to making an order of 
stay under section 34 is that there is a binding arbitration agree¬ 
ment between the parties to the suit which is sought to be stayed. 
The question whether the dispute in the suit falls within the arbit¬ 
ration clause really pre-supposes that there is such agreement and 
involves consideration of two matters, viz.,— 

1. What is the dispute in the suit; and 

2. What dispute the arbitration clause covers. 

It is incumbent upon the Court, when invited to stay a suit 
under section 34, to decide first of all whether there is a binding 
agreement lor arbitration between the parties, {ibid). 

If it is held that the arbitration agreement and the contract 
containing it are between the parties to the suit, the dispute in the 
suit will be one relating to the rights and liabilities of the parties 
on the basis of the contract itself and will come within the purview 
of the arbitration clause worded as it is in the widest of terms. If. 
on the other hand, it is held that the plaintiff is not a party to 

(«>i<0 greCment thC application for 3ta V must necessarily be dismissed. 


Lord Porter pointed lout 
356 at p. 393 : 


in Htyman v. Darwins , [1.942] 


fl. 


i “u- mcar i that m evcr y instance in which it is 

claimed that the arbitrator has no jurisdiction the Court will refuse 

to stay an action. If this were the case such claim would always 

defeat an agreement to submit disputes to arbitration, at any rate 

until the question of jurisdiction had been decided. The Court 
to which an application for stay is made is put in possession of the 
facts and arguments and must in such a case make up ite mind 
whether the arbitrator has jurisdiction or not as best as ? it can on 
the evidence before it. Indeed, the application for stay gWes an 
opportunity for putting these and other consideration* 

sr,.” hat ii may det ' rmin ' wh “ h “ 
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c ^ he observations quoted above were approved by Mr. Justice 
b K. Das in the case of Khusiramv. Hanutmal, (1948) 53 C. W. N. 
505 at p. 518 and it was held by the learned judge that where on an 
application made under section 34 of the Arbitration Act for stay 
of a sint, an issue is raised as to the formation, existence or validity 
of the contract containing the arbitration clause, the Court is not 
bound to refuse a stay, but may, in its discretion, on the application 
for stay, decide the issue as to the existence or validity of 
the arbitration agreement even though it may involve inciden¬ 
tally a decision as to the validity or existence of the parent 
contract. 


Taking of 

"any other steps in the proceedings" :—The Arbitration 
Act does not define the word ‘proceedings'. 

The following powers of the Court to be exercised in a suit when 
necessary :— 

(a) for the issue of a warrant for the arrest of the defen¬ 

dant ; 

(b) for the issue of an order directing the defendant to 

furnish security ; 

(c) for the grant of temporary injunction necessitated by the 

case, and 

the punishment for its breach ; 

(d) appointment of receiver ; and 

(e) making of other interlocutory orders, 

are supplemental powers. These proceedings which are supple¬ 
mental to the suit or the proceedings in the nature of a suit, do not 
deal with the merits of the dispute between the parties but are 
intended merely for the protection of the parties, and they do not 
advance the progress of the suit. 

On the other hand, the incidental proceedings are those which are 
necessary in the taking of the suit to its fruition, that is, its ultimate 
decision and making of a decree. ( Anand Kumar Parmanand hejriwala 
v. Kamala Devi Hira Lai Kejriwala, A. I. R. 1971 Bom. 231). 

The requirement of section 34 of the Arbitration Act is that 
the party must make the application for stay before taking any step- 
in the suit or proceeding. 
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The word ‘proceedings* in section 34 means the suit, or the 
proceeding (in the nature of .a suit) which relates to the dispute. 
(Anand Kumar Parmauand Rejriwala v. Kamala Devi Hira Lai Kejriwala, 
A. I. R. 1971 Bom. 231). 

The case of Zalinoff v. Hammond, (1898] 2 Ch. 92 : 67 L. J. Ch. 
370, arose out of an action for dissolution of partnership between 
the plaintiff and the defendant. On 22-3-1898, the plaintiff gave 
notice of motion for the appointment of a receiver and, in support, 
he filed the affidavits in which he made various allegations of mis¬ 
conduct against the defendant. The writ in the suit was issued on 
16-3-1898. and the notice of motion was served on 22-3-1898. The 
defendant entered on appearance and filed affidavits in answer to 
the charges made against him by the plaintiff. On 16-4-1898, the 
plaintiff’s notice of motion having stood over once or twice in the 
interval, the defendant gave notice of motion to refer all matters in 
difference between the parties to arbitration. 

It was held that— 

(a) Mere filing of affidavits in Idefence to a motion for a 

receiver is not in the nature of an application to the 
Court, and consequently, not a *step in the proceedings*. 

(b) By such a step is meant a substantive step taken by a party, 
though it may be of a very limited application. 

In the case of ffuruddin Abdul Husein v. Abu Ahmed , A. I. R. 
1950 Bom. 127: I. L. R. (1951) Bom. 357, Tendolkar, J., .held 
that— 


(a) The true test for determining whether an act is a step in 

the proceedings, is not so much the question as to 
whether it is an application (although, [that would be a 
satisfactory test in many cases), but whether the act 
displays an unequivocal intention to proceed with the 
suit and to give up the right to have the matter dispos¬ 
ed of by arbitration. 

(b) The practice- of filing appearances under protest is depre¬ 
cated, and, whether or not the appearance is filed 
under protest, it ought not to make any difference. 


The step in the proceedings must be such an application 
made by the party as to lead the Court to the conclusion that the 
party prefers to have his rights and liabilities determined by the 
Civil Court rather than by the domestic forum upon which the 
parties might have agreed. (Jadaoji Narsidas v. Hira Chand Chatur- 
hhuj, A. I. R. 1954 Bom. 174 (D. B.) : I. L. R. (1954) Bom. 348).. 
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It is not, however, necessary that the application must be disposed 
of or decided before the defendant is disabled from asking for stay 
under section 34. (Ibid). 


The application which must debar a defendant from moving 
to refer the case to arbitration, must be a substantive application. Sub¬ 
stantive applicatiou means an application which expresses a desire 
to take step in the suit to indicate that the defendant proposes to 
go on with the suit. It must indicate that the defendants desire to 
abandon the agreement to refer the matter to arbitration and pro¬ 
ceed with the suit. (Anand Kumar Parmanand Kejriwala v. Kamala Devi 
Hira Lai Kejriwala, A. I. R. 1971 Bom. 231 (D. B.) : I. L. R. (1971) 
Bom. 264 : 71 Bom. L. R. 801). 


In the case of Sansar Chand v. State of M. P., A. I. R. 1961 
M. P. 322 (D. B.) : 1961 Jab. L. J. 525, the plaint was hied on 
August 5, 1959 and, on the plaintiff’s application,_ an ex parte tem¬ 
porary injunction was issued on August 6, 1959,-restraining the 
defendants from attaching the movable property except cash. The 
defendants filed their appearance on September 1, 1959. They were 
ready to file their reply to the application for temporary injunction 
but, as the plaintiff had amended the previous application for tem¬ 
porary injunction, the reply was filed later. In the reply, the 
arbitration clause was relied upon claiming that the Court had no 
jurisdiction to entertain the suit. The injunction matter was there¬ 
after fixed for argument on September 19, 1959. On this date, the 
defendants asked for adjournment to argue the matter, fhe argu¬ 
ments were heard on September 22, 1959, and the Court rejected the 
application for temporary injunction on September 23, 1959. 

On November 17, 1959, an application was made by the 
defendants under section 34 to stay the proceedings in the suit. 


It was held by the Madhya Pradesh High Court that- 

(a) Having regard to the provisions of section 41 read with 
' Schedule II, it is no ground to refuse stay of the suit 
to a party merely because the defendants asked for 
vacating of the injunction issued by the Court ex 


parte. 

(b) Ad interlocutory application (that is, for appointment of 
^ a receiver or for injunction) does not necessarily amount 

to a proceeding in suit. 

In the case of Subal Chandra v. Md. I- ,9 « ^ 

4 .qa . 4.7 rial W N 570, the suit was filed on 5-1-194.3 oy ui 
plaintiff agaVnst his partners fora declaration that the partnersh.p 



GENERAL 


203 


5. 34] 


stood dissolved on 22-4-1942 and for other ancillary reliefs including 
one for accounts and appointment of af receiver. On 7-1-43, the 
plaintiff obtained an ex parte order for appointment of a Receiver 
and for an injunction, and it was made returnable on 11-1-43. The 
motion was adjourned for 3 weeks with a direction that the affidavit 
in opposition to be filed within a fortnight and the reply by the 
plaintiff to be filed by the following Saturday. Interim order was 
to continue, and liberty was reserved to either parties to take 
inspection of the books and documents at the office of the S. D. O. 
on 2 days’ notice to one another’s solicitors. 

On 22-1-43, one of the partners took out the notice for stay 
•of the suit under Section 34. It was held by Das, J., that— 


(a) The filing of the affidavit in opposition to the application 

for the appointment of Receiver and for leave to inspect 
documents cannot possibly be referable to any intention 
to go to arbitration or to any objection to the filing of 
the suit, but only indicates that the petitioner was 
anxious to oppose that application. 

(b) If the defendants acquiesce in the making of a sub¬ 

stantive order in the direction of proceeding further in 
the suit f for inspection of documents ,* they disclose an 
intention to go on with the suit. 


In the case of Gannu Rao v. Thiagaraja Rao, A. I. R. 1949 Mad. 
582 : (1948) 2 M. L. J. 606, an interim appointment of receiver was 
made. The defendants appeared by an Advocate, and asked for 10 
days’ time for filing counter-affidavits. The time was granted. The 
injunction was modified by the consent of the plaintiff and the 
defendant’s Advocate and stated that respondent No. 1 had been 
permitted to overdraw from the Bank the security of the fixed 
deposit, and the plaintiff’s Advocate agreed that the fixed deposit 
may be used as security for future overdrafts and that the order of 
interim injunction would not be enforced to the prejudice of the 
respondent No. 1. The case was adjourned to 14-3-47. At no 
stage, it was indicated that the applicant contemplated the filing of 
an application for stay under section 34. On the adjourned date 

ionlfr P ?-n Ca r 8tat ' f ° r th u ^rst lime that he intended to file an 
/° r ref T ,Dg the dis P utc to arbitration. This was re- 
corded.and an order was made to the Commissioner to initial 
certain books and documents which, the defendant No. 1 said were 
.received from the auditors. It was held that_ * 


is in 


(a) If something is done by the party concerned which L - 
the nature of an application to the court, it necessarily comes 
in the category of a step in the proceedings. 
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(b) The word -proceedings’ in Section 34 is of general 
application and applies not only to the suit. 6 


(c) Any interlocutory application in a suit would come in 
the category of ‘proceedings’. 

(d) As the defendant No. 1 has taken a step in those pro- 
ceedings, the bar applies to him. 


,^ erci ?*® f discr * tion of Courc.-The dispute relating to 
dissolution of a firm on the ground that it is just and equitable to do 
so, should be decided by the Court, and the Court should exercise 
its discretion in not staying the suit in spite of the arbitration clause 
j T Fadmanabhan v - s • Srtnuasan, A. I. R. 19o7 Mad. 201 : 78 

noSVJii' 68 ,!,A S * lead ? a *** Kumar v * ChilUtr M. Ram, I. L. R, 
V 9 ? 1 ) 2 Ca h 140 ! Ganesh Chandra Dey v. Kamal Kumar Apar valla 
A. I. R. 1971 Cal. 317). 5 


/in tv? 5 ‘ ? ffect of Ie S al Proceedings on arbitration.- 

(1) No reference nor award shall be rendered invalid by 
reason only of the commencement of legal proceedings 
upon the subject-matter of the reference, but when 
legal proceedings upon the whole of the subject-matter 
of the reference have been commenced between all the 
parties to the reference and a notice thereof has been 
given to the arbitrators or umpire, all further proceed¬ 
ings in a pending referene shall, unless a stay of procee¬ 
dings is granted under section 34, be invalid. 

(2) In this section the expression “parties to the 
reference” includes any persons claiming under any of 
the parties and litigating under the same title. 

Comment 


Scope and object of the section.—Section 35 relates to the 
effect of subsequent legal proceedings on a pending reference. Such 
preceedings will not affect the reference unless— 

(a) they relate to the whole of the referred matter ; and 

(b) all the parties to the reference are impleaded in the 

proceedings. 

Where these conditions are fulfilled, the legal proceedings will 
nullify the arbitration proceedings on the expiry of the time within 
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which an application to stay the proceedings may be made or on the 
refusal of such an application. 

This section speaks of the subject-matter of a legal proceeding 
in a Court and the subject of the reference before the arbitration! 
It is the identity of the two that attracts the operation of this section. 
But where the dispute between the parties which was the subject- 
matter of the arbitration agreement, is not canvassed in the legal 
proceeding started in a Court by one of the parties to the arbitration 
reference but only the alleged misconduct of the arbitrator, this 
section is not attracted and consequently the proceedings before the 
arbitrator will not be invalid. (Gurumurthy v. Narasimha AIR 
1954 Orissa 234). The Court observed in this case Shis section 
merdy reproduces the principles laid down in the leading case 

£ ^25^167 l‘t°58I CoTp0rati °*> 81 L -J-B. 1092 ;-(1912) 3 


r w hlS . well ' known of Doleman ^lays down that where an 

fni r«!fV. haS be » n com “ enced u P on a Contract containing a provision 

arbltrator , of an >' dispute arising under die con- 
tract and is pending, no application to stay the action havim* 

made or such application having been refused? an award ^fde by 

^^bsaQdeait^t/the ^mmencement ^thereof^and 

mg the action consents to the jurisdiction of the arbkrator b S* 

Sen'ed. T Is? P °tbe a re7ore d 

comes before two tribunals * a nnhlir t same m atter 

Government and a * he 

order is made staying the proceedings befor/th^ partics - and no 
the public tribunal alone mustdecWe that ° C S' the oth ". 

hampered by any adjudication thereunonV? ft?* cannot be 

If the Court has relused to stay an actLn ^ r be , pri j ate tribunal, 
abstained from asking it to do^o the Gonr°tV f ll ? c . defendant has 
and it is by iis decision, and by hs decTs^on 5m,n u of the dispute, 
of the parties are settled. It therefore foU^’ ?*** l , he n g bts 
tribunal, if it has ever come into existence l ? WS , tbat tbe private 
the parties agree de novo that the dispute shall hJTZ V nless 
tion, as xn the case where they agree that rhi 1 - d 

referred. There cannot be tJo fribunab rarh } ?u shaU be 

to insist on deciding the rights of the partis anH *1 thc Jurisdiction 

to accept its decision. 5he essence of th^r, i COm P el them 
t ? SC “ that ^ does not pen^t th? Cnunciat ed in 
iC deC ‘ dCd by a as well as'b^ea^ro?.^? \° 
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only when the dispute before the two tribunals is identical that a 
decision given by the arbitrator must be treated as ultra vires. In 
India the scope of this rule cannot be extended to this extent that 
when an action has been brought in respect of a contract contain- 
mg an arbitration clause and has not been stayed, then an award 
made by the arbitrator upon a dispute coming within that clause is 
ultra vires irrespective of the fad that that dispute was or was not a matter 
in controversy in the adion. The court of law and the arbitrator can 
go on simultaneously if the dispute before them, though relating 

to the same contract, are entirely different. 


Sub-sedion (i) 

Scope.— Commencement of legal proceedings by itself does 
not render any reference or award invalid. But the reference or 
award will be invalid if the following conditions are satisfied :— 


1. If the subject-matter of the reference and of the legal pro¬ 
ceedings is the same ; 

2. If the parties to the reference are also the parties to the 
legal proceedings ; 

3. If the notice of the legal proceedings has been given to 
the arbitrator or umpire ; and 

4. If the stay ot the proceedings has not been granted by the 
Court under section 34. 

By reason only of the commencement of the legal 
proceedings.— The mere fact of a suit being filed does not invali¬ 
date the arbitration proceedings. {Khilloo Ram v. Louis Dreyfus, 
52 I.C. 130; 13 S. L. R. 8). 

The views of the Sind Court have been accepted in preference 
to the views of the Calcutta, Lahore, and Madras H.gh Courts and 
have enacted that the legal proceedings will not affect the reference 

unless— 

(a) they relate to the whole of the referred matter ; 

(h) all the parties to the reference are impleaded in the pro¬ 
ceedings ; and 

(c) a notice of the proceedings has been given to the arbitra¬ 
tors or umpire. 

The rule laid down in Doleman's case has been modified to this 
extent in section 35 of the Indian Arbitration Act. 
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(a) Whole of the subject-matter of reference. —The 
institution of a suit by one oi the parties to a contract disputing the 
fadum or validity of the contract containing a submission clause is 
no bar to the arbitrator’s proceeding with the reference because the 
matters referred to the arbitrators are not the same as those which 
are the subject-matter of the action. In such a case, there is no¬ 
encroachment by the arbitrators on the jurisdiction of the Court. 
{Donald v. Basant Ram, A. I. R. 1928 Sind 91). 


(e), Notice given to arbitrator or umpire.— The authority 
delegated to an arbitrator cannot be revoked except by leave of the 
Court and so long as it is not revoked, he has power to make an 
award and there would be no impropriety of conduct on his part 
in proceeding with the reference after the suit is filed, unless he has 
notice that there has been an application for leave to revoke the 
authority conferred on him to some Court competent to grant such 
leave. {Dhanpat Mai v. Ktshan Lai, 35 I. C. 536 ; 10 S. L. R 1). 

thorr, A ?> ne °f tW o j j! nt arbi *rators is notice to both of 

d Croundnot Syndicate, in re, 47 Bom L R 420 • A I 

R^ 1945 Bom 497) After notice, the arbitrator will not be emi-‘ 
led to proceed with the arbitration. 

tion P 5 °. ceedin e s . in pending reference.— An applica¬ 

tion to the Court for extension of time lor making the award is not 

exn r ^ CCedl1 !^ 1D u pendm S reference and cannot be included in the 
expression ‘•lurther proceeding in” a pending reference within the 

eaning of this sub-section. To merely apply to the Court for evt**n 

S Tcfio°n f ' eith , Cr ^-st'tLVtt^ 

497 ) ‘ V 6 All-India Groundnut Syndicate, A. I. R. 1945 Bom. 


135 A I R.- ? 9 3 3V£J/8V 923 

ordered not° ppl^° t o^a particuT^Irff °“ agreement 

that a provision making anTward I deference, to order 

to an action ahall not app.y SU ch VVhere 

n ent shall be a condition precedent to t^ bringing^ 
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action with respect to any matter to which the agree¬ 
ment applies, the Court, if it orders (whether under 
this Act or any other law) that the agreement shall 
cease to have effect as regards any particular difference, 
may further order that the said provision shall also 
cease to have effect as regards that difference. 

Comment 


Scope and object of the section. —An agreement may 
contain a clause that no legal proceedings shall be taken,on a certain 
matter unless the metter has first been made the subject-matter of an 
award. Therefore Section 36 empowers the Court to overrule this 
provision when the award is set aside or otherwise becomes void. 
The object of the section is, according to Russell, to meet the doubt 
which existed prior to this Act as to whether the Court could grant 
auxiliary relief in case where the parties have agreed that no action 
shall be brought or proceedings taken until the arbitrator has made 
his award. It was arguable that the parties by deferring the juris¬ 
diction of the Court until the event has happened, have deprived 
themselves of the right to invoke the powers of the Court until the 
event has happened. 


An agreement which purports to oust the jurisdiction of the 
Court is, on the ground of public policy, illegal and void but an 
agreement that no right of action shall arise unless and until an 
award has been made is valid and enforceable. In policies of 
Insurance, building agreements and grain and other commercial 
contracts, it is commonly stipulated that in case of any dispute 
arising thereunder, such dispute shall be referred to arbitration or 
that the obtaining of an award shall be a condition precedent to the 
right to sue. 


The principle underlying Section 36 is the same as underlies 
exceptions 1 and 2 to section 28 of the Indian Contract Act. Section 
28 of the Contract Act applies to agreements which wholly or 
partially prohibit the parties from having recourse to a court oi law. 
But where all that the parties agree to is that any dispute arising 
between them out of various contracts should be referred to aruit- 
ration as provided by certain rules and there is nothing in that 
agreement or in such rule which prohibits any of the parties from 
taking proceedings thereafter in a Court.ofjustice,.the agreement is 
valid. (Cobvida v. Ramtshwar, A. I. R* 1937 All. 650 • 1937 A. L J. 

823). 

In Heymans v. Darxvins Ltd., (1942) A. C. 366 at p. 377. Lord 
Wright observed : 
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mining”'’ Clt ^ r instead of or along with a clause sub- 
Xer^no^^ C of° r ^ 1SpUtCS t0 arbitrati on. may provide that 
The VarH~ * gh l f ° f ve L upon the award of an arbitrator 

S°c W on,rac y t “ 

aasraii rbs 

“ “P has somehow disentitled Pa " y 5eekl °S *e« 

an acdon^in'respwlt'of tha^idispute 6 £f°£ m »c, C ° ndi,i ° n - 

; Will be served by allowing it to contTn.i /r?* ^ n ° purposc 

,-(1938) 2 All E.R 262atp S 264) Ue * (Dmnehy v. Bellmy, 

''order >he Conn shou.d 

particular disputl, and upon r£££J °, ° * th ' 

contains a provision that an awarH j S “ ordcr »f the agreement 

shall be a P condition preceded to t£ £ ft*"** dement 

respect of any matter to which the agreement 8 annr° f "J* 00 , in 
order that the provision making ar . ® ree ™ Cnt applies, may further 

the bringing of an action shall llso ce^to C £ ndlti °i? Precedent to 
that dispute. (Russell, 13th Ed., p. 455 ^ * have cffcct ** regards 

tion agreementlhTu LTs^to hate^fftet^r^d^ ** arbitra - 

dispute Qect « regards any particular 

1. Under section 12 (2) (b). wher^ n 
circumstances mentioned in section 19 = Court may under the 

party to the arbitration agreement orH ° ap P bcation of any 

agreement shall cease to hav^ effect d that the arbitration 

void : 2 - Wher ' the award »-«— section ,6 (3) becomes 

3. Where an award has been set aside under section 30 , 

«on is if no effea.' G ° Urt ° rderS undcr s ' c tion 33 that the arbitra- 

t j. g ^* limitations.—H) All 

Indian Limitation Act 1908 shall Provisions of the 

as the y apply to proceedings in*Cou^-t_ P y ‘° arbit »tion! 

(2) Notwithstanding a™, + . ’ ’ 

" gr .r eM the Cffect “o cause Xjg**" 
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accrue in respect of any matter required by the agree¬ 
ment to be referred until an award is made under the 
agreement, a cause of action shall, for the purpose of 
limitation, be deemed to have accrued in respect of any 
such matter at the time when it would have accrued but 
for that term in the agreement. 


(3) For the purposes of this section and of the In¬ 
dian Limitation Act, 1908, an arbitration shall be deemed 
to be commenced when one party to the arbitration 
agreement serves on the other parties thereto a notice 
requiring the appointment of an arbitrator, or where the 
arbitration agreement provides that the reference shall 
be to a person named cr designated in the agreement, 
requiring that the difference be submitted to the person 
so named or designated. 

(4) W here the terms of an agreement to refer future 
differences to arbitration provide that any claims to 
which the agreement applies shall be barred unless 
notice to appoint an arbitrator is given or an arbitrator 
is appointed or some other step to commence 
arbitration preceedings is taken within a time fixed by 
the agreement and a difference arises to which the 
agreement applies, the Court, if it is of opinion that in 
the circumstances of the case undue hardship would 
otherwise be caused, and notwithstanding that the time 
so fixed has expired, may, on such terms if any as the 
justice of the case may require, extend the time tor 
such period as it thinks proper. 


(5) Where the Court orders that an award be set 
aside or orders, after the commencement of an arbitra¬ 
tion that the arbitration agreement shall cease to have 
effect with respect to the difference referred, the period 
between the commencement of the arbitration and th ^ 
of the order of the Court shall be excluded in com- 
f Jfhr time prescribed by the Indian Limitation 
Arr fqns for the commencement of the proceedings 

referred. 
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court has no jurisdiction to give a decree on the basis of an award. 
(Keshri Mai v. Gcmtsh Das, A.l.K. 1951 Ajmer 59). But where a 
suit is pending before a Small Cause Courtjthe Small Cause Court 
is the authority to whom application for stay under section 34 of the 
Arbitration Act has to be made, [and such authority may pass an- 
order staying the suit. 


A Small Cause Court has jurisdiction to entertain a suit to- 
enforce an award. (Nanhc Lai v. Singhai, A. I. R. 1944 Nag. 24). 


41. Procedure and powers of Court.— Subject to the 
provisions of this Act and of rules madelthereunder— 


ic 1 n D (a | t n epr ? VisionS ,? f,heCcde of Civil Procedure, 
j ■ shal1 apply to all proceedings before the Court 
and to all appeals under this Act, and 


i ,• (b) the Court shall have, for the purpose of, and in 
relation to, arbitration proceedings, the same power of 

m th" g Se 0 l^ S 9V e ?? Ct 0f >? y the matters S et out 
in the Second Schedule as it has for the purpose of and 

in relation to, any proceedings before the Court : 

Provided that nothing in clause (b) shall be taken 
to prejudice any power which may be vested in an arbi- 

SZX r makirg orders with res P ect *° ar, y 


Comment 

powers as P the Courts^enjoy under* Civil % gCne , rally e samc 
with the Schedule addTLSinspecia^M Ure P?. deand 
arbitrations. This section relates to matfm ” u relation to 

application to the Court to file an agreemem Th!f qUC,lt *? an 
pretation of this section is that orovidnS. “? ■ P ro P er intcr - 

80, C. P. C.. which section mus^e Sw cUT* ^ SCCtion 

to the application to file an ^ construec l. do not apply 

the ArbitrationAct? (/SSTcW v section 2<?o f 

A. I. R. 1947 Sind 147). By the ui .? ooernoT : Gm ^-^Council, 
provisions of this Act" in this section A?*.’ W ° rds t0 thc 

restricted to attracting the procedural 'JaZ °X tb,s action is 

ceedings before the Court under the AAW ** C * P * C - to pro- 
section the Court can make an order for 
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an arbitration proceeding is not actually pending under this section 
read with the fourth item in the Second Schedule. 

Subject to the provisions of this Act. —The Civil Pro¬ 
cedure Code applies only subject to the provisions of the Arbitration 
Act which include section 23 (2) and 32. 

Clause ( b )—The Court has jurisdiction to appoint a receiver in 
arbitration proceedings as soon as an application under section 20 of 
the Act is made, even though notice of the application has not been 
given to the parties concerned. (Nagar Chand v. Surendra Nath, 
A. I. R. 1946 Pat. 70). 

42. Service of notice by party or arbitrator. — Any 

notice required by this Act to be served otherwise than 
through the Court by a party to an arbitration agree¬ 
ment or by an arbitrator or umpire shall be served in 
the manner provided in the arbitration agreement, or if 
there is no such provision, either— 

(a) by delivering it to the person on whom it is to 
be served, or 

(b) by sending it by post in a letter addressed to 
that person at his usual or last known place of abode or 
business in India and registered under Chapter VI of 
the Indian Post Office Act, 1898. 

Comment 

Scope of the section. —Section 42 of the Arbitration Act 
makes provision for the service of notices under the Arbitration 
Act between parties or between arbitrator and parties. It makes 
provision for service of notices without the intervention of a Court, 
Where notice is to be served through the intervention of the Court, 
the procedure laid down in Order V of the Code of Civil Procedure 
has to be followed. Where there is a procedure of serving notices 
given in the arbitration agreement, that procedure has to be 
followed. 

43. Power of Coart to issue processes for appearance 
before arbitrator.— (1) The court shall issue the same 
processes to the parties and witnesses whom the 
arbitrator or umpire desires to examine as the Court 
may issue in suits tried before it. 
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(2) Persons failing to attend in accordance with such 

™ akin g arl y other default, or refusing to 
give their evidence, or guilty of any Contempt to^he* 

reference^ ^aU ‘the 'n^T'T ° f the 

penalties and puni hmeats by o^r 'of 

the representation of the arbftraZ „r f h - Court , on 

rCo£r f ° r the like offe — « JrieAeVo^ 

sum^iionses hi and Ct comm^sions eS for n ‘‘P TOcesses ’’ includes 
witnesses and summonses to produce dZ'menZ' 011 ° f 

Comment 

enforce the production of evid^n^ e^ntT 5? C arb itrator to 

default or contempt before thr» ark** P° wen pg the Court to punish 

beforetheGourt/ th arbltratoreas ifit were committed 

in this sub-secdo^refer^to *° give thcir cvi dence” 

evidence when placed on oath ° f a P?*® wh ° refuses to rive 

put to him. andnottoac^ewhere a *° answer ^estfoos 

anyevrience in the case. " jCST 8 A ^29^?! 

whom th| re dkpute nd has d0 be S e n0t a P pc ' dr . before ‘he arbitrators to 
arbitrator make, „ award L f ° r Nitration and the 

basis of such award whhout “?“ ot a decree on thl 

V ’ RmmST J I ^ d <5^ 

Counma 1 *;" “£ c^ent ^tteXcT^ ^ 

Al. 


15 


- . -* • “vt ao 

(a) the filing of awards and all 
qnent thereon or incidental thS “ gS 

13 rss ^ ,, =s rata 
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(c) the staying of any suit or proceedings in contra¬ 
vention of an arbitration agreement; 

(d) the forms to be used for the purposes of this 
Act ; 

(e) generally, all proceedings in Court under this 
Act. 

45. Government to be bonnd.— The provisions of this 
Act shall be binding on the Government. 


Section 45 gives a statutory recognition to Government’s civil 
liability to be bound by the arbitration agreement and award to the 
same extent as an ordinary individual. 

46. Application of act to statutory arbitrations.— The 

provisions cf ibis Act, except sut-section (1) of section 
6 ar d sections 7, 12, 36 ai d 37, sb all apply to every 
arbitration under any other enactment for the time 
beirg in foice, as if the arbitration where pursuant to an 
arbitration agreement and as if that other enactment 
weie an arbitration agreement, except in so far as this 
Act is inconsistent with that other enactment or with 
any rules made thereunder. 

Comment 

Section 46 applies with certain exceptions to the provisions of 
the‘Indian Arbitration Act to statutory arbitrations. 

The words “for the time being in force” refer to law actually 
in force when the Arbitration Act was passed. (East India Film v. 
P. K. Muktrjee, A. I. R. 1954 Cal. 41). 

Statutory arbitration. —Statutory arbitrations are not arbit¬ 
rations by virtue of arbitration agreement between the parties 
but by virtue of some provisions in the statutes. The following 
• are the names of some of the Acts where provision for arbitration 
has teen made : 

1. The Land Acquision Act, 1894. (Sections 11, 12, 18, 26) ; 

2. The Religious Endowment Act, 1863 (Sections 16 and 17); 
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68 (h)) 

5. 

6 . 

7. 

8 . 


The Indian Trusts Act, 1882 (Section 43) ; 

The Presidency Towns Insolvency Act, 1907 (Section 

The Indian Electricity Act, 1910 (Section 52 ) ; 

The Provincial Insolvency Act, 1920 (Section 52) ; 

The Trade Disputes Act, 1929 (Sections 3 to 14) ; 
and 48), c £ hc Indian Railways Act, 1890 (Sections 46, 46A, 46B 

47. Act to apply to all arbitrations.- SubicCt to the 

litis t & 

• P J? Vlded a n arbitration award otherwise 

ted b^f £ ay ‘. Wlth the conscn t of all the pai ties inters 


renders an a war d* o b t ai n e d* ht t ^- SCCtl0D 46 » to a ll arbitrations and 
tion Act of 1940 does not annl iJtT u “!“ fo . rc «ble. The Arbitra- 
Act came into force. It* onbf Ini?* arbltratl0n made before that 
(Manji v. Mehta, A. I. R. 1943 Born” 463) ^ aWard madc undcr Jt - 

to arbitration by ¥ governs reference 

knowledge of the Court. Thr Art a 81111 wltbout reference to or 
n pending suits except for 

to section 47, an award on t£ £* .. Acco «*ing to the proviso 
a pending suit may only Cm tL l r° f j n ^tration in 

SSTOtY* Venkata dellam A. I r iqL b w la , °L a 4 dccrce b y consent. 
572). The proviso does notA 53 Mad * 834 : (1953) 1 M L T 
it enforceable as an a ward L*?^ r ^ aw ” d valid d oes it maii 

recognition ofthe award f^ a it m nfd * The £ rov,so cna bles the 

•such consent is withheld, it cannn?Lf purpose by consent. Where 
purpose. OH* Das v. IwSSST A* "ZfiSfcSSfc ^ 
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case of private partition in a pending suit where the arbitrators 
d , er fro -“ each other and no consent of parties is available, the 
only course left for a Court is to ignore the arbitration and to 
decide the case on its merits. (A. I. R. 1953 Mad. 834). 

Under the proviso to section 47, it -is not open to the Court 
to record any arbitration award under Order 23, rule 3, Civil Proce- 
< are Uoae as an adjustment or compromise of a pending suit if 
objection is made to so recording it by any party to the suit 
(Raghunandan v. Sukhlal, A. I. R. 1952 Pat. 253 ; 30 Pat. 985). 


So there is no legal bar to the dispute which is the subject- 
matter of the pending suit being referred to arbitration without 
intervention of the Court. The award made in pursuance of such 
an arbitration may, with the consent of the parties interested, be 
taken into consideration as a compromise or adjustment of a suit 
under section 47 by any Court before which the suit is pending. 
(Lakshmx Narain v. Ram Baba , A. I. R. 1953 All. 9). 

' It is not clear from the proviso when the content is to be 
obtained. There are two views expressed on this point by different 
High Courts. 


, . 1VICW ts that the proviso does not rule out the award to 
which the consent was given before it comes up for decision in the 
Court. The Court will record the compromise straight a way if there 
is a consent of all the parties at the time of its consideration. If a 
party, however, disputes his consent, the Court is required to make 
an enquiry about it with its undisputed jurisdiction for the purposes 
of satisfying itself whether the suit has been adjusted by any lawful 
agreement or compromise. The Court, while recording a compro¬ 
mise, is not enforcing the award. It is only treating that award as 
a compromise or adjustment of the suit within the meaning of Order 
23, rule 3, C. P. C. (Abdul Rahaman Sahib v. Muhammad Siddiq, 
A. I. R. 1953 Mad. 781 (F. B.) : I. L. R. (1953) Mad. 677 ; 

Ramtshwar Lai v. Mangilal, A. I. R. Iy64 Pat. 374 ; Salima Bibi v. 
Md. Ibrahim Saheb, A. I. R. 1962 A. P. 123 : (1961) 2 Andh. W. R. 
96 ; Nazir Mohammed v. Kastur Chand Comaji & Co. t A. I. R. 1951 
Mys. 57 ; D. Shamanna v. D . Gangappa, A. I. R. 1971 Mys. 112: 
(1970) 2 Mys. L. J. 478). 


The other contrary view is that such an award cannot be taken 
into consideration even under Order 23, rule 3 unless a joint con¬ 
sent of all the parties interested is forthcoming before the Court in 
which the suit is pending. ( Jugal Das Damodar Modi cb* Co. v. Pursot- 
tam Umedbhai & Co., A. I. R. 1953 Cal. 690| : 92 Cal. L. J. 181 ; 
Zeauddin v. Abdul Rafique, A. I. R. 1952 Pat. 66; Phool Narain v. Madam 
Gopal, A. I. R 1955 Raj. 162 : I. L. R. (1955) 5 Raj. 580). 



S. 47] 


MISCELLANEOUS 


229 


An award obtained without the intervention of Court in 
respect of matters which are the subject-matter of a proceeding 

pending.n a Court of law can only be given effect to asan adiust- 

TfCivifvZ ?w der V ’ > r . U t 2 ° r undcr ° rder 23 . rule 3 of the Code 
• Pr ° cedurc j f ai1 the parties interested give their consent to 

Z MS?a*T "«”<£ {Ula ***« 

-f a P m f d a ® ui * f 2F dissolution of partnership and 'for rendition 
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agrecmen 1 t b y virtue of they appointed an 

dLouTes th^/ 35 - aUtb ° riScd to give an award in respect of the 
a S tbat bad anscn between the parties. The matter was 

The &£SI<££L*£ .SLd'S'uS Zo:r P ~L*i “ 

ob j e p cTedtob;r;dttodar rd givenbythe arbi,ra?or - This — 
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tor, all tL p^es im^edfn-f ,0 ^ aD award g,ven b * an arbitra ’ 
given effect*. As a xtluXtof t £? A . co * K *' tfa e award being 
a dispute with resnect .« ,° tbe above provision of law, where 
and the parties refer th«* c •j matter 1S P cn ding in a Court of law 
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it is not open tothe Co t Wlth ° U i the int «vention of the Court, 
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property whether the adjustmen/if " Val C,aims t0 

through the intervention of arbitrator aS, f com P r °“ise or 
mean that when this notice of the iUe of doe, u not * however, 
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(Nihal Singh v. Ashtawaker, A. I. R. 1930 Lah. 860 ; 127 

ioQ7 7 T but see Ganga Prasad v * Thdw. A. I. R. 1938 All. 46 ; 
1937 A. L. J. 1133). 


48. Saving for pending references. -The provisions 
of this Act shail not apply to any reference pending at 
the commencement of this Act to which the law ia force 
immediately before the commencement of this Act shall, 
notwithstanding any special repeal effected by th s Act 
continue to apply. * 

Comment 

Scope of the section.—The Arbitration Act, 1910 came into 
force on 1st July, 1940 and the references made before this date are 
not within the provisions of this Act. (Appillo Mills v. Bibu Bhai 
A. I. R. 1944 Bom. 12). 

. Section 48 saves references pending at the commencement of 
this enactment and such references continue to be governed by the 
law existing prior to this Act. 

Where the agreement of reference to arbitration was entered 
into on Idch April, 1940, i.e., nearly 2.1 months.before the Arbitra¬ 
tion Act, 1940 came into force on 1st July, 1940 but the arbitra¬ 
tors did not take any action till 1st December, 1940 when they 
commenced the regular sitting, it was htld thit, in the absence of 
evidence as to the date ot ttieir acceptance of the appointment, it 
must be held that the reference to arbitration was pending at the 
commencement of the Act within the meaning of jthis section so as 
not to attract the application of the Act. .Choulh Mall v. Ham 
Chandra, I. L. R.(1955) Nag. 126). 


49. Repeals and Amendments.—(1) The enactments 
specified in the Third Schedule are hereby repealed to 
the exte.it mentioned in the fourth column thereof. 

(2) The enactment specified in the Fourth Schedule 
are hereby amended to the extent and in the manner 
mentioned in the fourth column thereof. 
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THE FIRST SCHEDULE 
(See Section 3) 

Implied Conditions of Arbitration Agreements. 

1. Unless otherwise expressly provided, the refer¬ 
ence shall be to a sole arbitrator. 

2. If the reference is to an even number of arbi¬ 
trators,the arbitrators shall appoint an umpire not later 
than one month from the latest date of their respective 
appointments. 

Comment 

Scope of the paragraph.—The Arbitration Act does not 
say that when the reference is to an even number of arbitrators, 
the failure to appoint an umpire vitiates the award. The intention 
of this paragraph is that the umpire whose function it is to decide 
on a difference between the arbitrators should normally be appoint¬ 
ed before any difference arises between them. Whatever may be 
the result in a case of disagreement between the arbitrators, where 
no disagreement arises between the arbitrators and there is no 
need for an umpire, to regard the omission to appoint him as fatal 
to the validity of all the proceedings would only result in general 
inconvenience without promoting any object considered essential by 
the statute. The statute in such a case can be complied with by 
the arbitrators appointing an umpire just before delivering their 
award. But such a compliance is purposeless. When the objector 
cannot point to any prejudice because of the omission to appoint an 
umpire, the omission does not vitiate the award. (Tikaram v. 
Hans Raj , A. I. R. 1954 Nag. 241). But in the Allahabad case 
Jwala Prasad v. Amar Hath, A. I. R. 1951 All. 474, the Court 
observed : 

“It is clear that the arbitrators, where there is a reference to 
-an even numher of arbitrators, are under a statutory obligation to 
appoint an umpire not later than one month from the latest date of 
•their respective appointments. It strikes us that the arbitrators 
'have no option in the matter of the appointment of an umpire. 
The provisions of this paragraph are of a mandatory character and 
-at is clearly the duty of the arbitrators to appoint an umpire. 
This, of course, is on the footing that there is no express provision 
to the contrary in the agreement. We may also refer to paragraph 
. I of Schedule I. The point is that it is open to the parties by their 
•agreement to waive this condition about the appointment ot an 
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iimpire. Th-s being our view, it is clear that, in the circumstances 
ot tins particular case, the award made is not valid.” 


According to section 3 of the Arbitration Act, an abitration 
agreement shall be deemed to include the provisions set out in the 
First Schedule in so far as they are applicable to the reference unless 
a different intention is expressed in the agreement. Where there is 
a clear provision in the agreement of reference to arbitration that 
the arbitrators will be entitled to appoint an umpire only if they 
happen to disagree, it means that the power to appoint an umpire 
is contingent on their disagreement and cannot be exercised before 
they have agreed to disagree. This provision in the agreement 
must be held to contain an intention different from what has been 
expressed in paragraph 2 of the First Schedule, and hence its 
provisions cannot be attracted to the particular reference. (Sukhlal. 
v. Manchand , 219 I. C. 162 ; A. 1. R. 1945 Lah. 34). In fact the 
rules laid down in the First Schedule come into application only 
where a different intention does not exist. When the arbitration 
agreement clearly shows that the intention of the party is that two 
of the arbitrators out of the three will be perfectly within their 
rights to make award, it cannot be said that they have no jurisdic¬ 
tion to make the award for failure to appoint an umpire. (Ismail v. 
Hans Raj . A. I. R. 1955 Raj. 153). 

Umpire.—The ordinary meaning of the word “umpire” is - 
a person who is to decide upon disagreement. (Louis Dreyfus v. 
Heman Das, A. I. R. 1940 Sind 37). 

There is a technical meaning which is often applied to this- 
word. It is used to denote a person (often appointed by the 
arbitrators themselves) who is to settle any differences that may 
arise between the arbitrators. (Culab Singh v. Dhuni Chand, 46 P. R. 
1889). 

A committee of an association may constitute an umpire. 

(Hira Lai v. Joakim, A. I. R. 1927 Cal. 647 ; 103 I. C. 648 ; 55 Cal. 
180). The word “umpire*’ cannot mean ‘‘umpire or any higher 
domestic tribunal upon which the parties may agree” (ibid, A. I. R. 
1927 Cal. 647). 

The word “umpire” is a term of art and has a special meaning 
in the law relating to arbitration. (Chauth Mai v. Ram Chandra, 

I. L. R. 1955 Nag. 100 ; A. I. R. 1955 Nag. i26). 

Mode of Appointment of Umpire. --The appointment of an 
umpire by the arbitrators is a judicial act. They must, therefore, meet: 
and exercise the power together. [ (1867) L. R. 2 Q,. B. 367 at P. 
376]. They owe a duty to the parties to select a fit and proper per* 
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son as umpire and must not, therefore leave the selection to chance, 
but as between seveial persons whom they both consider fit and 
proper person to discharge the duty of umpire,they may select by lot 
whom they will appoint. (. Halsbury , Vol. I, page 457. See also Young 
v. Miller , 3 B & C 407 and Harris v. Mitchell, 2 Vem. 485). But 
where the arbitrators, after lossing up for the choice, abandoned 
the choice made and, afterwards one of them, by consent of the 
other, appointed the umpire, it was held that the appointment 
was good. (In re Vennikum, 10 L. J. Q. B. 128). But an umpire 
may be appointed by lot if the parties to the reference assent to 
such a mode of election. (Taylor v. Backhouse , 2 L. M. & P. 70). 


An appointment of an umpire by lot consented by the attor¬ 
ney’s clerk but not by the attorneys themselves or their client is - 
bad, although the parties in ignorance of the mode of appointment 
have attended the arbitration (In re Hodson, 7 D. P. C. 569). 

The signing of the appointment of an umpire is not a judicial 
act and, therefore, need not be done by the arbitrators at the same 
time or together. (/» re Hopper, 8 B. & S. 100). 


"Appoint” means concur in appointing. The Court has 
no jurisdiction to appoint some body as umpire if the arbitrators 
differ, where the deed of reference to arbitration filed by the parties 
makes no provision for this contingency but expressly states that 
the Court should then decide the matter. (Ram z ani v. Hur Ahmadi. 
189 I. C. 466 ; A. I. R. 1940 Lah. 276). 


In case of appointment of an umpire, approval of the parties 
is not necessary. (Oliver v. Collings, 11 East, 367). But appointment 
ot an umpire is not effectual unless he accepts the office. (Rineland 
v. Lowndes . (1863) 15 C. B. N. S. 173). 


Powers and Duties of Umpire.—The powers and duties of 
an umprre when he is called upon to act, are in general the same 
as that of the arbitrator. 

witn M T h ^r pirC i“ U ^ h - Car e J vidcnce °( the parties and their 

nnS^ a Pf 1,ca ? on 15 mad . c to him to do so by either party, 

beW h tl nd »?Lf hat th Vu me evidence has already been adduced 

ob^;o^ lU bl -Vi! rS ' Th - C un ?P irc 18 not justified, in face of an 

notefof rL C l^!!. party ’ part of the evidence from the 

notes of the arbitrators, unless there are special provisions in the 

submission permitting him to do so. (Russell) provislons m me 

must bC St f ictl Z ^partial and, like an arbitrator,, 

must not hear one party in the absence of the other. (Russell). 
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Any undisclosed personal interest will disqualify an umpire and # 
even where the umpire himself is not open to any suggestion of im¬ 
propriety, the discovery of impropriety on the part of one of the ar¬ 
bitrators may be enough to cause the Court to set aside the award of 
the umpire if there is any reason to fear that the decision of the 
umpire may have been influenced by the arbitrator who was proved 
to have acted improperly. (Russel?). 

In order to save the delay and expense of two investigations 
of evidence, it is often arranged that the umpire shall sit with the 
arbitrators and hear the evidence once for all. If without any 
special arrangement the umpire-sits with the arbitrators and hears 
the evidence, that is no ground of objection to the award but the 
umpire ought not, in such a case, to interfere with the arbitrators 
when they discuss the case. (Russell). 

3 The arbitrators shall make their award within 
four months after entering on the reference or after 
having been called upon to act by notice in writing 
from any party to the arbitration agreement or within 
such extended time as the Court may allow. 

Comment 

The law as to time for the making of an award incorporated 
in the Indian Arbitration Act is almost the same as was contained 
in section 15 of the British Statute of 1854. 


If there is an express term for the making of the award in 
the arbitration agreement under the Act, that term prevails. 

In the absence of such a term, clause 3 of the First Schedule 
becomes a term of the agreement in accordance with section 3 ol tn 
Act. (Mis. Bokaro & Rvngur Ltd. v. Dr. Prarun /fumar ^rjw, 
A. I. R. 1968 Pat. 150 (F. B.) at p. 156 : I. L. R. 46 Pat. 1259 . 

1968 B. L. J. R. 240). 

It was held in the case of M/s. Bokaro & Ramgur Ltd. v. Dr. 
JPrasun Kumar Banerjee, A. I. R. 1968 Pat. 150 (F. B.) that 

(a) The petitioner company was entitled to put astopjothe 
arbitration proceeding on the expiry of4 monthsaltc 
the arbitrator entered on the reference because of the 
stipulation in the arbitration agreement ^portedun^r 
the Act, but it waived it and allowed the Preceding 
to proceed as though the stipulation did not exist. 

Thus, it waived its* right. 
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(b) For application of the principle of estoppel, waiver or 
acquiescence, two points of distinction must be 
noticed :— 

(i) First, taking part in the proceeding before the arbit¬ 

rator after the expiry of 4 /months is not acquiescing 
in any illegal act or transaction. 

(ii) Secondly, it has not the effect of extending the time 
by consent of parties as such a consent in the form of 
a valid agreement can be given only in writing and 
not by conduct. 

(c) If the Company takes a willing part in the deliberations 

before the arbitrator after the expiry of 4 months with¬ 
out any objection, protest or the like, it is estopped 
from challenging the validity of the award on the 
ground of its having been made after the expiry of the 
period. 

The material facts in the case of Hart Shanker Lai v. Shambhu 
Mh t A. I. R. 1962 S. C. 78 : (1962) 2 S. C. R. 720, were that, on 
August 17, 1948, the appellant and respondents 1 and 2 and their 
mother, by a registered deed of agreement, referred their dispute 
regarding the partition of two houses, to two arbitrators. Within 
10 days of the reference, the arbitrators gave notice to the parties 
and began to take evidence, that is, they entered on the reference. 
On July 25, 1949, the mother died and the arbitrators did not pro¬ 
ceed with the enquiry. On August 31, 1950, that is, more than one 
year after the death of the mother, the appellant gave a notice to 
the arbitrators requesting them to proceed with the reference and 
give an award at an early date. On October 1, 1950, that is, 4 
months from the date of the notice, the arbitrators made an 
award. 

It is not clear from the facts whether, within the period 
August 31 and October 1, 1950, the respondents had taken part in 
the proceedings before the arbitrators. 

When the appellant wanted the first court to make the award 
a rule of the Court, the respondents objected to it on several 
grounds one of which was that the award was not given within the 
dime fixed by law. 

The question before the Supreme Court was whether the 
-award had been made on the expiry of the period of 4 months 
within the meaning of clause 3 of the First Schedule. The Supreme 
•Court held that— • 
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1. A notice to act may be given before or after the arbitrators 
entered upon the reference. 

2. If notice to act is given before they entered upon the 
reference, the 4 months would be computed from the 
date they entered upon the reference. 

3. If a party gives notice to act within 4 months after the 
arbitrators entered upon the reference, the arbitrators 
can make an award within 4 months from the date of 
such notice. 

4. In that event, after the expiry of the said 4 months, the 
arbitrators become functus officio • unless the period is 
extended by court under section 28. Such period may 
also be extended by the Court, though the award has 
been factually made. 

The point which fell for decision before the Supreme Court 
and was decided was that a notice to act given after the expiry of 4 
months from the date the arbitrators entered on the reference, 
cannot give a fresh starting point for computation-of the period of 4 
months under clause 3 of the First Schedule. 

4. If the arbitrators have allowed their time to 
expire without making an award or have delivered to 
any party to the arbitration agreement or to the umpire 
a notice in writing stating that they cannot agree, the 
umpire shall forthwith enter cn the reference in lieu ol 
the arbitrators. 

5. The umpire shall make his award within two- 
months of the entering on the reference or within such 
extended time as the Court may allow. 

6. The parties to the reference and all persons 
claiming under them, shall, subject to the provisions of 
any law for the time being in force, submit to be 
examined by the arbitrators or umpire on oath or 
affirmation in relation to the matters in difference and 
shall, subject as aforesaid, produce before the arbitrators 
or umpire all books, deeds, papers, accounts, writings 
and documents within their possession or power respect¬ 
ively, which may be required or called for, and do. all 
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other things which, during the proceedings on the 
reference, the arbitrators or umpire may require. 

7. The award shall be final* and binding on the 
parties and persons claiming under them respectively. 

i ,. 8 * T . he costs of the reference and award shall be in 
the discretion of the arbitrators or um D ire who mav 
direct to, and by whom, and in what manner such costs 

oranypart .hereofshallbepaid, and may tax or settle 

the amount of costs to be so paid, as between leeal 
practitioner and client g 

THE SECOND SCHEDULE 
, (See Section 41) 

Powers of Court 

V T-* 1 ? P reser vation, interim costody or sale of anv 
goods which are subject-matter of the reference V 


referenc S e eCUring ^ am0unt in differe nce 


in the 


propertyor %?%££%*%£ 

“is£?.*■ "f 

to be taken, or anv observation to be mfde "I Sample . s 
ment to be tried, which may be necess^v nr l 
to be tried, which may be neceSarvn/ e , x P' d 'ent 

the purpose of obtaining fu„ 

rece 4 iver! nter,m in J unctions or the appointment of a 

person of unsoun^min^for th^n^ 13 " f ° r r a Ininor or 
proceedings. * e purposes of arbitration 
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THE THIRD SCHEDULE 


Enactments Repealed 

Repealed by S. 2 and Sch. I of the Repealing and 
Amending Act, 1945 (6 of 1945). 

THE FOURTH SCHEDULE 

Enactments Amended 

Repealed by S. 2, Sch. I of the Repealing and Amending: 
Act, 1945 (6 of 1945). 
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